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IN THE

United States Court of Appeals

For the Ninth Circuit

K-91, Inc.,

Appellant,

No. 20074

Gershwin Publishing Corporation, et al.,

Appellees.

Appeal from the United States District Court for
The Western District of Washington,

Northern Division

Honorable Gus J. Solomon, Chief Judge

BRIEF OF APPELLANT

STATEMENT DISCLOSING JURISDICTION

The United States District Court for the Western Dis-

trict of Washington, Northern Division, the trial court,

had jurisdiction of this cause by virtue of the Judiciary

and Judicial Procedure Act, 28 U.S.C.A. §§ 1337 and 1338.

The complaint of appellees (R. 1) discloses that ap-

pellees were the owners of copyrights to musical com-

positions alleged to have been infringed by appellant and

that the appellees sued the appellant under the Copyright

Act, 17 U.S.C.A. §§1 and 101, for infringement seeking

damages and injunctions.

The appellant answered ( R. 4 ) alleging the appellees

were misusing their copyrights, including the copyrights
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in question in violation of public policy and Sections 1

and 2 of the Sherman Act, U.S.C. §§1 and 2, and, there-

fore come into court with unclean hands, and were barred

from receiving relief. Appellant also counterclaimed (R. 4)

for damages and injunctive relief pursuant to the Federal

Rules of Civil Procedure, Rule 13(a), 28 U.S.C.A., Sec-

tions 1 and 2 of the Sherman Act, 15 U.S.C. §§1 and 2,

and Sections 4 and 16 of the Clayton Act, 15 U.S.C. §§ 15

and 26.

This appeal is from a final judgment rendered in the

United States District Court for the Western District,

Northern Division, against appellant (R. 11). This court

has jurisdiction to review such judgment by virtue of the

Judiciary and Judicial Procedure Act, 28 U.S.C.A. § 1291.

STATEMENT OF THE CASE

The Nature of the Action

Appellees, owners of copyrights to certain musical

compositions, filed actions against three radio broadcast-

ing stations and an individual officer and stockholder of

one of them, claiming violations of the federal copyright

law. Appellees seek damages for infringement and in-

junctions restraining future infringement of their copy-

righted works, as well as attorney fees and costs.

^

The appellants admitted that the musical compositions

named in appellee's complaints were performed on its

1. In a period of eighteen months appellees and other members of

ASCAP brought 15 separate suits against II radio stations in Washing-
ton, alleging 272 separate copyright infringements (R. 30, Fact 40, p. 8).

The minimum statutory damages demanded was $68,000 and the max-
imum demanded was $1,360,000, plus attorneys fees and costs. Several

of these suits were settled before trial, several settled after trial, and the

present one was appealed.
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radio station without first obtaining a license to perform

them, but it contended that the copyright owners were

misusing their copyrights in violation of public policy

and state and federal laws and are themselves barred

from maintaining their actions and entitled to no relief.

Specifically the appellant claimed appellees illegally ex-

tended their copyrights, appellees' method of doing busi-

ness was in violation of the Sherman Antitrust Act (15

U.S.C.A. §§ 1-7), and appellees violated the Constitution

and the laws of the State of Washington, Chapter 218,

1937 Session Laws (RCW, Chapter 19.24). Appellant

contended that by reason of "unclean hands " the copy-

right owners have neither legal nor equitable standing to

maintain their actions.

The alleged improper use of the copyrights and viola-

tions of the antitrust laws were also the basis of a counter-

claim filed by the appellant wherein the appellant sought

treble damages and orders enjoining the copyright oviTiers

from further misuse of their copyrights, pursuant to Rule

13(a) of the Federal Rules of CivU Procedure and Sec-

tions 4 and 16 of the Clayton Act (15 U.S.C. §§ 15, 26).

The district court found that the copyright owners had

not unlawfully extended their copyrights or violated

either the federal antitrust laws or the laws of Washington

State, and that their actions were not barred by reason of

"unclean hands." As the appellant did not contest the in-

fringements of the musical copyrights, the district court

granted the appellees injunctions, damages and counsel

fees.

Subsequent to the lower court's decision, the actions

involving two of the corporate radio station defendants
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and the individual defendant were settled and satisfac-

tions of judgments were entered ( R. 49, Settlement Agree-

ment). The action involving one of the corporate radio

stations, K-91, Inc., was not settled and the defendant

elected to appeal.

The Appellant

The appellant operates a radio station with the call

letters KIXI, located in Seattle, Washington, pursuant to

a license granted by the Federal Communications Com-

mission (R. 37, Fact 3, Tr. 15-16).

Seattle is the hub of a major metropolitan area. KIXI

is one of 14 radio stations and five commercial television

stations competing in the maiket. There are also scores

of movie theatres in the Greater Seattle-Tacoma metro-

politan area. In addition there are hundreds of night spots,

restaurants, hotels, theatres, symphonies and other estab-

lishments which perform music as a part of their public

offerings. The appellant and the defendants who chose not

to appeal broadcast only a special style of programming

which requires a pre-selected kind of music. This music

style is described or characterized in broadcasting circles

as "good music" programming or playing "standards" (Tr.

8-11). Appellant never broadcasts western, hillbilly, rock

and roll or jazz (Tr. 9). It seldom broadcasts religious

music, but relies almost exclusively on popular standards

and hght classical styles. The kind of sound the station

tries to project to attract and hold its audience is of ex-

treme importance and the selection of music therefore is

critical (Tr. 9, 171, 210). The greatest source of the kind

of music appellant needs is controlled by the licensing
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agency of which appellees are members (Tr. 165, 205,

273). The appellant must be able to broadcast this music

to remain in business (Tr. 165, 205, 246, 273, 314) (R. 37,

Fact 18).

The Nature of the Copyrights

The Copyright Act of 1909 defines the various rights

granted to copyright owners. Among these are the right

of mechanical reproduction or the recording right (e.g.

phonograph records) and the right to perform the work

publicly for profit (e.g. radio broadcasts). The perform-

ance right is the primary right involved herein. It is

distinct from the right to print sheet music, or the right

to record music on records or on motion picture films.

The latter is called in the trade a synchronization right.

It will be seen later that both recording and synchroniza-

tion rights are licensed differently from performance

rights.

Broadcasters are not the only ones needing performance

rights. Movie theatres need the rights when a sound-

recorded film is shown. Night clubs perform music for

profit, as do symphonies, theatres, restaurants, hotels, pri-

vate clubs, dance halls, skating rinks, cocktail lounges,

etc. (Tr. 5). All perform music extensively and all must

be licensed. Appellees license performance rights to

broadcasters on a pooled basis and in bulk. This is ac-

complished by assignment of the music performing rights

to the American Society of Composers, Authors & Pub-

lishers ( R. 37, Facts 20, 21 ).
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The American Society of Composers,

Authors and Publishers

The Nature of ASCAP

ASCAP is a voluntary association which was organized

in 1914 for the purpose of Hcensing the pubUc perform-

ance of musical compositions of which the members

owned the copyrights. It was felt that a large organiza-

tion with nationwide coverage could police for infringe-

ments, and if any were detected, ASCAP would attempt

to get the infringer to take a blanket license covering all

of the works of its combined members. If the infringer

refused, ASCAP would have a suit filed for infringement.

(For background, see AJden-Rochelle, Inc. v. ASCAP,

80 F.Supp. 888 ( 1948 ) at 891.

)

The procedure was then and still is that each member

assigned to ASCAP all its non-dramatic performing rights

of its copyrighted musical compositions ( R. 37, Fact 21,

Def. Ex. A-4). The sums ASCAP collected from license

fees were and still are kept in a common fund and the

proceeds are divided, less expenses, at regular intervals

(R. 37, Fact 20, Def. Ex. A-3). The appellees have as-

signed each of the compositions alleged infringed to

ASCAP and these were in turn deposited in the pool.

In fact, all the performance rights wliich are owned by

a member of ASCAP must be assigned to ASCAP for

mutual hcensing (R. 30, Fact 18, p. 5; R. 37, Fact 20,

Def. Ex. A-4).

"The performing rights pool thus licensed by
ASCAP encompasses the predominate bulk— esti-

mated at times to be from 85 to 90 per cent— of the

popular and classical music of this country and not

passed into the public domain. To this must be
added the copyrighted music of some 40,000 foreign



composers and authors, whose respective national

perfomiing societies have authorized ASCAP to h-

cense their compositions for performance in the
United States." Timberg, The Antitrust Aspects of
Merclmndising Modern Music, 19 Law and Contemp.
Problems, 294, 297 (1954). See also Justice Black, dis-

senting in Gihhs v. Buck, 207 U.S. 66 at 81 (1939);
Buck V. Swanson, 33 F. Supp. 377, 386 (D. Neb.
1939); Buck V. Gallagher, 36 F. Supp. 405 (WD
Wash. 1940.)

By the 1930s when radio stations first began to acquire

economic significance, ASCAP had virtual control of all

copyrighted music published in the United States. Watson

V. Buck, 313 U.S. 406 (1940); Alden-RochcUe v. ASCAP,

80 F.Supp. 888 (SDNY. 1948); Alden-Rochelle v. ASCAP,

80F.Supp. 900 (SDNY. 1948).

Today ASCAP is an association of over 8,800 members

comprising both writers and publishers (R. 37, Fact 16;

R. 30, Fact 11, p. 3). It controls more than a million mu-

sical compositions in its performing rights pool (R. 30,

Fact 12, 13). Tliree music licensing organizations in the

United States license the non-dramatic performing rights

of substantially all of the copyrighted works in the United

States today. ASCAP is one of these three, and more than

50% of all performances of copyrighted music broadcast

in the United States are licensed by ASCAP ( R. 37, Fact

18).

In 1962 ASCAP collected almost 35 million dollars

from license fees. Over 30 million dollars came from broad-

casters. Revenue from all other licenses was a little over

4 million dollars (R. 30, Fact 49, p. 9). More than 87%
of ASCAP's total revenue is derived from license fees paid

by broadcasting stations and networks, and less than 13%
from all other users of music combined (R. 30, Fact 48,



8

p. 9). In the State of Washington 100% of ASCAP's collec-

tions are from broadcasters and ASCAP collects nothing

from other music users (R. 30, Fact 21, p. 5).

ASCAP is governed by a board of directors of twenty-

four members, twelve are selected by the publishers and

twelve by the composers and authors (R. 30, Fact 24,

p. 6; Def. Ex. A-4). Each twelve determines how to share

revenues among its respective side. From this determina-

tion there is a right of appeal to a Board of Appeal, and

from its decision an appeal may be taken to the full board

of directors ( Def. Ex. A-4 ) . ( See Schmel and Krasilovsky,

The Business of Music, 94-101 (1964).)

The performance rights to some music in ASCAP's

repertory is vastly more valuable than the rights to other

music in the ASCAP repertory and of all the millions of

musical compositions copyrighted very few become hits

or of any significant value. This is also tme of the music

written by the appellees ( R. 30, Fact 83, p. 14 ) . Notwith-

standing this, the revenues pooled and distributed by

ASCAP to its members from fees are not and cannot be

segregated to determine how much money is allocated to

any particular composition (R. 30, Fact 84, p. 14). Nor

can ASCAP's distributions be allocated to a particular

area or state (R. 30, Fact 85, p. 14).

The fee to be quoted for any license is initially de-

termined by the ASCAP board of directors as distin-

guished from its members. The board of directors also

determines the form of the license and the basis upon

which a fee is to be charged (R. 24, Fact 24, p. 6).
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ASCAP Licenses

ASCAP licenses broadcasting stations under only two

types of licenses, one of which is named "Blanket" and

the other "Per Program" (R. 30, Fact 22, p. 4; Def. Ex.

A-9 ) . Both are bulk licenses or blanket licenses of ASCAP's

entire repertory.

"ASCAP licenses only the pooled aggregate of the
performing rights assigned to it by its members, i.e.,

its entire repertory ... Its licenses always convey a
blanket authorization to the licensee to use its entire

repertory; it never hcenses the right to perform in-

dividual pieces, or individual publisher's catalogues,

or any part of its total repertoiy." Timberg, Ibid, at

297.

As ASCAP's chief counsel, Herman Finkelstein, explains:

"ASCAP is an association of composers, authors,

and publishers of musical works banded together for

the purpose of licensing the public performance rights

of their works on a bulk basis. . .
." Finkelstein, The

Composer and the Public Interest, 19 Law and Con-
temp. Problems 275, 283 (1954).

Both licenses required by ASCAP grant radio stations

the right to use all of ASCAP's million or so copyrights

on "local radio programs, " which are defined to mean pro-

grams "other than a network radio program" (Def. Ex.

A-9). Under both licenses the station must pay fees based

on a percentage of the gross revenues of the station, plus

a sustaining fee (R. 30, Fact 23, p. 5; Def. Ex. A-9). No
other forms of licenses are offered (R. 30, Fact 25, p. 6).

Under the license described as a "Local Station Blanket

License" a fee is charged upon revenues received by the

station from all local radio programs, including those

which use no ASCAP music whatsoever (Def. Ex. A-9).
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Under the type described as "Local Station Per Program

License," the station pays to ASCAP a fee based upon

revenues received from programs which use ASCAP music.

The fees charged for the Blanket License are 2.125% of

the gross revenues of the radio station (Def. Ex. A-9).

The fees charged for the Per Program License are 8%
of the gross (Def. Ex. A-9).

Of the over 5,000 commercial stations licensed by the

Federal Communications Commission and broadcasting in

the United States today, fewer than 60 to 100 have elected

to use the Per Program License. None are using it in

Washington State (R. 30, Fact 57, 62, p. 11).

Broadcasting networks are also licensed by ASCAP

(Def. Ex. A-10). The networks collect fees from aflBliated

stations for music on network programs broadcast over

the affiliate and pass the fees on to ASCAP (R. 30, Pre-

trial Order, Admission 1, p. 1). These fees are in turn

distributed to ASCAP's members ( R. 30, Pretrial Order,

Admission 2, p. 1). Therefore, it is not necessary for a

station to have a separate license to play music which

is supplied from networks because the performance rights

are cleared for the affiliated stations at the source (R. 30,

Fact 59, p. 11). This type of licensing is sometimes called

"clearance at the source."

ASCAP's Washington Licensing Practices

Except for a short period of time in and around 1959,

ASCAP has been engaged in issuing performance licenses

in the State of Washington (R. 30, Fact 19, p. 5). The

licenses are mailed by ASCAP from New York City,

signed by the music user in this state, thence returned
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for signatuie by ASCAP in New York ( R. 30, Fact 19,

p. 5). ASCAP receives license fees from broadcasters in

Washington and in turn distributes the fees to its mem-
bers. Therefore, each of the appellees herein has been

paid and received and will continue to be paid and re-

ceive royalty compensation and other consideration from

broadcasters located in Washington ( R. 30, Fact 20, p. 5 )

.

Significantly, however, broadcasting stations are the only

users of music located in the state from whom ASCAP
collects fees (R. 30, Fact 21, p. 5). Furthermore, the

appellees collect no fees from any other users located in

this state. Other commercial users of music like theatre

exhibitors, night clubs, bowling alleys, taverns, restau-

rants, etc., have not been paying fees in Washington

State, but broadcasters have (R. 30, Fact 21, p. 5).

The only licenses offered to broadcasters in Washington

State are blanket type licenses ( R. 30, Facts 25, 26, 28, 44;

Def. Ex. 7-8a, Pi. Ex. 6). Yet ASCAP offers to all other

users of music in Washington, except broadcasting sta-

tions, licenses where fees are charged for performances

of specific compositions, i.e. per piece licenses (R. 30,

Facts 25, 26, 43; Def. Exs. 7-8a, Pi. Ex. 6). But as stated

above, no fees are collected from these other users.

In 1958, all ASCAP radio licenses expired on the com-

mon date of December 31, 1958. Consequently, in 1959

after expiration of the 1958 licenses, ".
. . ASCAP refused

to offer licenses to any broadcasters located in the State

of Washington" (R. 30, Fact 73, p. 13). With this source

of music cut off completely, broadcasters in Washington

faced the prospect of infringement suits or closing down

for lack of music (Tr. 165, 205, 246, 273, 314). This forced

stations to negotiate with ASCAP for business. After
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several months of negotiating, many stations and ASCAP

agreed to a compromise. Accordingly, a petition was filed

in the United States District Court for the Southern District

of New York asking the court to enter an order ( R. 30, Fact

73, p. 13; R. 37, Fact 40). The petition was filed and an

order entered on the same day, November 20, 1950.

Being a negotiated instrument, the order was entered

by stipulation and agreement of the parties (R. 30, Fact

74, p. 13). It directed ASCAP to issue licenses in one of

two agreed forms for the period January 1, 1959, through

December 31, 1963 (R. 37, Facts 43, 44; Pi. E-s. 11, 12).

Appellant was apprised of the proceedings described

above, but did not sign a license on the ground that it was

illegal to do so and because the Washington law provided:

".
. . All licensees of any violator of this chapter

shall be deemed as aiders and abettors. RCW 19.24.-

100 (Def. Exs. A-13, A-14, A-50).

"Every person . . . who violates or who procures,

aids or abets in violating of any provision of this

chapter ... or who procures, conspires with, or aids

or abets any person or persons in his or their future

to obey the provisions of this chapter . . . shall be

deemed guilty of a gross misdemeanor, and upon con-

viction shall be punished bv a fine ... or imprison-

ment . .
." RCW 19.24.290.

Furthermore, appellant had been advised by counsel

and was of the firm belief that ASCAP and its members

constituted a combination in restraint of trade, and AS-

CAP's members were misusing their copyrights in violation

of the federal copyright and antitrust laws (Tr. 202, 205,

206,251,252,299,301).

Defendants were also convinced that the means of

licensing employed by ASCAP and its combined mem-
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bers was an abuse of the copyright privilege, unjust, un-

reasonable and unfair; and that if copyright owners were

required to compete among themselves, competitive

forces and the market's impersonable judgment would

establish a better system of music allocation (Tr. 173, 170-

211, 265-266, 268-269, 284, 303-305, 306-307, 317, 318).

ASCAP^s Antitrust History

Over twenty years ago, on February 26, 1941, the

United States brought an action against ASCAP charging

ASCAP and its members with violations of the Sherman

Antitrust Act, resulting on March 4, 1941, in a final de-

cree on consent of the parties (Def. Ex. A-1) (United

States V. ASCAP, Civil Action No. 13-95 (S.D.N.Y.).

The 1941 decree was superseded on March 14, 1950, by

the amended final judgment commonly known as the

1950 Consent Decree (Def. Ex. A-2). This amendment

resulted from two significant federal court decisions hold-

ing that the 1941 decree did not adequately cure ASCAP's

unlawful licensing practices.^

Shortly after the Alden-Rochelle case was decided, Chief

~2.

"On July 18, 1948, Federal District Judge Leibell handed down
his memorable opinion in the Alden-Rochelle case declaring

ASCAP to be involved in an illegal monopoly and illegal restraint of

trade under Sections 1 and 2 of the Sherman Act . . . ASCAP,
said the court, had the power to raise prices and exclude competitors

when it desired to do so." (Timberg 299)

With respect to the Section 1 charge, the court stated in part:

"The combination of the members of ASCAP in transferring all

their non-dramatic performing rights to ASCAP is a combination

in restraint of interstate trade and commerce, which is prohibited

by Sec. 1 of the anti-trust laws. It restrains competition among the

members of ASCAP in marketing the performing rights to their

copyrighted works." Alden-Rochelle, Inc. v. ASCAP, 80 F.Supp.

at 894 (S.D.N.Y., 1948).
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Judge Nordbye of the Federal District Court in Minne-

sota, in M. Witmark & Sons v. Jensen, 80 F. Supp. 843

(1948), endorsed Judge Leibell's conclusion that ASCAP

was still a price-fixing combination (Timberg, 300).

The amended final judgment of March 14, 1950, intro-

duced a number of changes pertinent to the issues raised

on this appeal ( Def . Ex. A-2 )

:

1. Although the 1941 decree limited ASCAP to taking

only non-exclusive licenses from its members this limitation

was reinforced by Section IV(B) which enjoined ASCAP

from "limiting, restricting, or interfering with the right

of any member to issue to a user non-exclusive licenses for

rights of a public performance."

2. Sections V(A) and (B) revised the provisions of

the 1941 decree concerning the issuance of licenses to

networks and to manufacturers, to make it clear that they

applied to the television industry as well as the radio

industry.

3. A new provision. Section V(c), also required ASCAP

to issue to motion picture producers a single license cover-

ing motion picture performance rights throughout the

United States. This kind of licensing along with that re-

quired in V(A) and (B) is called in the trade "licensing at

the source" or "clearance at the source."

4. A new provision, Section VI, directed ASCAP "to

grant to any user making written application therefor a

non-exclusive license to perfonn all the compositions in

the ASCAP repertory."

5. A new provision. Section IX, directed that ASCAP
shall "upon written application for a license for the right

of public performance of any, some or all of the composi-
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tions in the ASCAP repertory, advise the apphcant in

writing of the fee which it deems reasonable for the

hcense requested," and that if tlie parties are unable to

agree upon a reasonable fee within 60 days, the appli-

cant may apply to the district court in New York for the

determination of a reasonable fee.

6. Other sections of the amended final judgment

enjoined ASCAP from attempting to issue or enforce any

performance licenses against motion picture theatre exhib-

itors and revised certain provisions of the 1941 decree

concerning ASCAP's internal affairs and the distribution of

fees collected by ASCAP. Some of these latter provisions

were further amended on January 7, 1960 ( Def . Ex. A-3 )

.

At the present time, because of continuing dissatisfac-

tion among ASCAP's own members, John C. McGeehan

by order of the court having jurisdiction of the consent

decree is examining the design and conduct of ASCAP's

method of surveying performances. Whether this will

result in additional amendments to the decree remains

to be seen.

ASCAP and State Legislation

In the 1930s, prior to tlie 1941 consent decree, frustra-

tions of music users and their helplessness when confronted

with ASCAP's monopoly power, motivated several

state legislatures to take action. The Washington Protec-

tion of Copyrights Act, RCW 19.24 was passed in 1937.

Several other states passed laws in attempts to protect

their citizens.^

3. Such statutes were enacted in Vermont (Vermont Rev. Stat, c.54,

Sec. 1175 (1947)); Nebraska (Neb. Rev. Stat. Sec. 59-1402 (1943));
North Dakota (N.D. Rev. Code, Sec. 47-2105 (1943)); Kansas (Gen.

Stat. Kan. Sec. 57-205 (1940)); Florida (Laws of Fla. Ch. 19653

(1939)); Wisconsin (Wis. State Sec. 17701 (1937)); amend Laws Wis.

(1937, c. 247, Laws Wis. and 177 (1941)); Montana Laws of Mont.

(1937, c. 90)). See Warner, Radio & Television Rights 275 (1953).
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ASCAP lost no time in challenging the legislation. But

the United States Supreme Court readily disapproved of

ASCAP's charge of federal supremacy and unconstitution-

ality. In the famous Buck case the court upheld a state's

power to outlaw activities of price fixing combinations

composed of copyright owners. Like the Washington act,

both the Florida and Nebraska statutes made it imlawful

for copyright owners to combine and operate within the

state for the purpose of determining and fixing license

fees.*

ASCAP also tried to test the constitutionality of the

Washington law but the trial court dismissed ASCAP's

challenge for lack of jurisdiction. Buck v. Case, 24 F.

Supp. 541 (1938). On appeal the United States Supreme

Court reversed. Buck v. Gallagher, 307 U.S. 95, 59 S.Ct.

740, 83 L.ed. 1128 (1939). Again ASCAP sued in the dis-

trict court alleging unconstitutionality. The question was

never answered. The district court held ASCAP could not

invoke the aid of equity because its operations were in vio-

lation of the Sherman Act and its hands were unclean.

Buck V. Gallagher, 36 F. Supp. 405 (D. Wash. 1940).

5

4. The court stated:

"And, unless constitutionally valid federal legislation has granted

to individual copyright owners the right to combine the state's

power validly to prohibit the proscribed combinations cannot be

held non-existent merely because such individuals can preserve their

property rights better in combination than they can as individuals.

We find nothing in the copyright laws which purports to grant to

copyright owners the privilege of combining in violation of other-

wise valid state or federal laws . . . We are pointed to nothing

either in the language of the copyright laws or in the history of

their enactment to indicate any congressional purpose to deprive the

states, either in whole or in part, of their long recognized power to

regulate combinations in restraint of trade." Watson v. Buck, 313
U.S. 387, 403-404 (1941); Marsh v. Buck, 313 U.S. 406 (1941).

5. The district court said:

"Plaintiffs contend that the Washington statute is unconstitutional

for a number of reasons . . . Before passing on that question, it is
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Since Buck v. Gallagher, ASCAP has not challenged the

Washington law. However, in 1948, ASCAP brought a

suit for declaratory judgment to establish it had complied

with the law. The Washington Supreme Court found to

the contrary. It found ASCAP was claiming copyrights

and tlie right to license songs on which the copyrights had

expired and were part of the public domain. Taylor v.

State, 29 Wn.2d 638 (1948).

The last court decision to be rendered on the Washing-

ton statute was by the Yakima County Superior Court in an

order entered on July, 1962. This case is one involving a

broadcaster licensed to ASCAP. It is still pending, and no

doubt what is decided by this court will have bearing

upon some of the questions pertaining to Washington

statute. (In the Superior Court of the State of Washington,

Cascade Broadcasting Co. v. ASCAP, No. 45887).

Radio Station Music Requirements

Music is a critical necessity to the broadcaster. Without

it he cannot operate (Tr. 5, 6; R. 30, Fact 45, p. 9). A

necessary to determine whether or not plaintiffs may invoke the aid

of a court of equity. If a party has been engaged in an illegal busi-

ness and been cheated, equity will not help him.' Wheeler v. Sage,

68 U.S. 518, 1 Wall. 518, 529. In other words, before plaintiffs

may invoke the aid of a court of equity, they must come into court

with clean hands. Keystone Co. v. Excavator Co., 290 U.S. 240,

244, 54 S.Ct. 146, 78 L.Ed. 293. If the society exists in violation

of the Sherman Anti-Trust Act, 15 U.S.C.A. Sees. 1-7, 15 note, it,

and the members composing it, are not entitled to a decree for its

benefit.
e e o

"There can be little question here that the Society has the power
to fix prices for the right to publicly perform compositions for profit.

Likewise, it has restricted substantially all competition in the sale

of such right, because it has all such rights. Since the interstate

commerce feature is conceded to be present, the Society clearly

violates the act in question . .
." Id. at 406, 407.
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radio station must have access to copyrighted music as

a great portion of its time is devoted to broadcasting

music (Tr. 5, 6; R. 30, Facts 45, 47, p. Q).^

Because of the importance of music to broadcasters,

appellant (and the other defendants who settled) use

extreme care in the selection of what music is to be broad-

cast. Mr. Walter Nelskog, vice president and general man-

ager of appellant's radio station KIXI, reviews every record

before it is played in order to be sure the station has and

maintains a certain sound or image (Tr. 9).

Modem radio stations need and desire only certain types

of music to fit their special kind of programming ( Tr. 8 )

.

Examples are some play only western music, others reU-

gious, others classical (R. 30, Fact 81, p. 14). KIXI does

not play rock and roll, western, hillbilly or other types of

music (Tr. 9). It broadcasts only standards using special

orchestral arrangements (Tr. 10, 11). In fact, all modem
radio stations specialize in certain kinds of music played.

They have need only for hmited catalogues of music, and

cannot possibly use the entire ASCAP repertory of over

1,000,000 compositions (Tr. 8, 9, 18, 173, 200, 201).

Several of the defense witnesses testified to these facts.

ASCAP does not oflFer licenses of specialty catalogues to

radio stations. Instead ASCAP licenses its entire repertory

of popular, western, religious, classical, standards, etc.,

in one package and radio stations are, therefore, required

6. Radio stations must compete for the public's attention. They must
have an audience in order to sell their time to sponsors (Tr. 6, 7).
Broadcasters compete with night clubs, television stations, theatres, res-

taurants and other industries in the entertainment field for their share of

the public's time and attention (Tr. 6). Thus, broadcasters are in com-
petition with many other users of music, including other stations.
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to take all of ASCAP's 1,000,000-plus compositions or none

(R. 30, Fact 82, p. 14).

The appellant ( and the defendants who settled ) cannot

operate its station and stay in business without using

ASCAP music (Tr. 105, 205, 246, 273, 314). Thus, an

ASCAP license is vital since more than 50% of all perform-

ances of copyrighted music by broadcasting stations in the

United States are licensed by ASCAP and are perform-

ances of compositions in the ASCAP repertory (R. 30,

Fact 48, p. 9).

Not all of tlie revenues received by radio stations are

derived from programs containing music. Stations have

many programs such as news, sports, discussion, etc.,

which contain no music at all ( Tr. 17, 140, 224, 226-227,

305). Nevertheless, the only licenses offered by ASCAP
require that the station pay over 2% of all its gross reve-

nues to ASCAP, even on programs using no music, or

that the station pay 8% of gross revenues on only those

programs containing music. '^

Almost all music played on radio stations today is from

records (Tr. 274). These are obtained from recording

companies who, along with copyright owners, are most

anxious to have stations broadcast their records in order

to stimulate record sales (Tr. 24, 168). However, there is

no way for a broadcaster to obtain a perfoiTnance right

from a recording company or anyone else when he buys

a record (R. 30, Facts 80, 87, 67, 68, 69). The record itself

carries no right to play it on a radio station (R. 30, Facts

58, 63, 64). Neither ASCAP or the appellees has ever

offered record companies licenses authorizing broadcasting

7. As previously established, out of over 5.000 stations licensed today,

less than 100 chose the license charging 8%. (R. 30, Facts 57, 62, p. 11.)
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stations to perform the music contained on the record, i.e.

cleared the record for performance at the source (R. 30,

Facts 63, 64, 65, 66, pp. 11, 12).

Agreements between recording companies and com-

posers (including the appellees by stipulation) provide

that the right to record the music does not include the

right to play it, and accordingly the performance right is

left for only ASCAP to hcense (Def. Ex. 41, 42, 12).8

SPECinCATION OF ERRORS

Preface

Because on several occasions prior to the trial the trial

court asked the parties to stipulate to as many facts as

possible, a very detailed and lengthy pretrial order was

written (R. 30). The court also asked that all contentions

of fact and law be specifically set forth. Accordingly the

contentions were detailed and lengthy (R. 30, Pretrial

Order and Exhibits )

.

Following the same procedure after the trial the appel-

lees submitted and the trial court entered detailed Find-

ings of Fact and Conclusions of Law (R. 37). It, therefore,

seems to the writer that his duty to the court and to his

chent requires that he set forth his specifications of error

consistent with and in the same detailed form as the trial

court required in the Pretrial Order and the Findings of

Fact and Conclusions of Law. This requires a large number

of individual specifications because each fact and conclu-

sion of law must be asserted and numbered separately.

8. This is so in face of the fact that composers and publishers, includ-

ing these appellees, as well as recording companies, actively compete to

have their music recorded and played on radio stations. (R. 30, Fact 59,

p. ll;Def. Ex. A-2.)
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Fortunately, most of the specifications of error fall into

fairly broad classes. These are that the trial court erred in

finding certain facts and conclusions of law, and that it

erred in not finding others. Accordingly, for the sake of

simplification and orderly classification, the writer has set

forth in that portion of the brief immediately following

each separate specification of error where the appellant

disputes a finding of fact or conclusion of law set forth

either in the Findings of Fact and Conclusions of Law
(R. 37) and in the trial court's Memorandum Opinion

(R. 37). However, each detailed fact or conclusion of

law not found by the trial court but stipulated to by the

parties or contended by the appellant in the Pretrial Order

has been attached to the brief in Appendices "A-E." Each

is numbered individually for ease of reference.

Facts

The court erred in finding that:

1. Defendants failed to prove plaintiflFs or ASCAP vio-

lated Washington law relating to pooling of their interests

without providing for per piece licensing (R. 35, Mem.

Opin. p. 5).

2. There was no evidence of any abusive practice by

either plaintiffs or their licensing agent which would deny

them copyright protection (R. 35, Mem. Opin. p. 5).

3. The defendants failed to take licenses not because

they feared state prosecution and did not want to violate

state law, but that they failed to take licenses only to

avoid paying license fees ( R. 35, Mem. Opin. p. 5 )

.

4. The licensing and policing of performances for profit

can only be done by licensing organizations such as

ASCAP, BMI and SESAC (R. 35, Mem. Opin. pp. 5-6).
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5. The violations of plaintiffs of Washington law and

the federal copyright and antitrust laws were minimal and

the violations of the defendants unconscionable (R. 35,

Mem. Opin. p. 6).

6. For at least ten years, each defendant regularly

broadcast the musical compositions of plaintiffs and of

other authors, composers and publishers for profit, without

the payment of royalty or compensation to any person

(R. 37, Facts, p. 4).

7. The performances were made without regard to the

rights of plaintiffs and other proprietors of the federal

copyright law (R. 37, Fact 9, p. 4).

8. In radio broadcasting, split-second timing is neces-

sary to selection of musical compositions for broadcast

(R. 37, Fact 24, p. 7).

9. The Hcensing of public performances for profit of

copyrighted musical compositions by licensing organiza-

tions such as ASCAP is the only practical way by which

copyright proprietors may exercise their right to license

performances of their copyrighted compositions, and that

it would be impossible for a single proprietor to police the

use of his copyrighted songs (R. 37, Fact 25, p. 7).

10. ASCAP has no power to fix Hcense fees, since any

user has the absolute right to have the court determine a

reasonable license fee (R. 37, Fact 26, pp. 7-S).

11. Plaintiffs have at all times in the last ten years been

ready to negotiate with any broadcaster in the state of

Washington for a license (R. 37, Fact 50, p. 15).

12. In the last ten years, ASCAP has not received any

request from any broadcaster in the State of Washington
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and any ASCAP member in interest for the issuance of a

license to perform one or more specific compositions (R.

37, Fact 51, p. 15).

13. Neither defendant nor any officers of any defendant

corporation has ever been threatened with prosecution

under Chapter 19.24, RCW. There is no evidence that any

broadcaster in the State of Washington has ever been

threatened, although the majority of Washington broad-

casters have taken Hcenses from ASCAP, have paid royal-

ties and have pubficly participated in judicial proceedings

to obtain such licenses (R. 37, Fact 55, p. 18).

14. Defendant's failure to take licenses from ASCAP
was not because they feared prosecution under Chapter

19.24 RCW. Defendants failed to take licenses only

because they wanted to avoid paying license fees on the

same basis charged to—and paid by—other broadcasting

companies (R. 37, Fact 66, p. 18).

15. No Washington public official has made any com-

plaint that ASCAP's per program license does not assess

rates on a per piece system of usage ( R. 37, Fact 52, p. 16 )

.

16. There is no evidence that plaintiffs or other members

of ASCAP have entered into a conspiracy to prevent

recording companies from obtaining licenses authorizing

broadcasting stations to perform publicly for profit any

musical composition (R. 37, Fact 75, p. 19).

17. Each member of ASCAP may assign or license per-

forming rights to recording companies (R. 37, Fact 69,

p. 18).

18. The court erred in not finding all the facts which

were stipulated to by the parties to be agreed facts and
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made a part of the formal Pretrial Order ( R. 30, Facts Nos.

9, 13, 19-22, 24-27, 29, 43-54, 56-57, 59-63, 67-70, 73-74,

79-87). As stated above in the preface, each of the facts

stipulated to by the parties, but omitted from the trial

court's findings, are set forth verbatim in Appendix "A."

19. The court erred in not finding the admitted facts

taken from PlaintiflFs' Answers to Defendants' Request for

Admissions, which were agreed by the parties to be stip-

ulated facts and made a part of the foiTnal Pretrial Order

(R. 30, Admissions Nos. 1-2, 26, 29, 32, 34, 36). As stated

above in the Preface, each of the Admissions stipulated to

be facts, but omitted from the trial covut's findings, are set

forth verbatim in Appendix "B."

20. The court erred in not finding as facts those which

were set forth in the Pretrial Order as "Defendants' Con-

tentions of Fact" (R. 30, Contentions Nos. 1-9, 12, 14-26,

28-32, 34-41, 50-53, 59-69). As stated in the Preface, each

of these contentions is set forth verbatim in Appendix "C."

21. The court erred in not finding that the defendants

rehed on and were guided by statements of the attorney

general and his assistants that the licenses oflFered by

ASCAP violated Washington State Law, Chapter 19.24,

and in particular the statements contained in his letter

dated June 8, 1962, Def. Ex. No. A-14.

The court erred in making the following conclusions

of law:

22. During the last ten years, defendants have com-

mitted numerous other infringements of plaintifi^s' copy-

righted musical compositions and of the copyrighted

musical compositions of other authors, composers and

publishers (R. 37, Concl. 3, p. 2).
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23. Defendants' defenses based upon Ch. 19.24, RCW,
are without merit and cannot be used to defeat plaintiffs'

claims for copyright infringement (R. 37, Concl. 5, p. 21).

24. In consequence of ASCAP's filings with the Secre-

tary of State of the State of Washington in each of the

last three years, ASCAP and its members have fully com-

plied with the provisions of 19.24.040, 19.24.050 and

19.24.055, RCW (R. 37, Concl. 6, pp. 21-22).

25. By bringing lawsuits against infringing broadcasters

in the State of Washington, neither plaintiffs nor other

ASCAP members have violated 19.24.050, RCW. No abuse

of federal or state process results from plaintiffs bringing

the present actions to compel infringing broadcasters to

honor plaintiffs' rights under the Copyright Law nor from

writing letters demanding that their rights be respected

(R. 37, Concl. 7, p. 22).

26. Plaintiffs and other ASCAP members have not

pooled their separate copyrighted interest in ASCAP for

the purpose of fixing prices in violation of 19.34.020, RCW
(R. 37, Concl. 9, p. 22).

27. The ASCAP "per program" license may reasonably

be regarded as assessing rates "on a per piece system of

usage" as the Washington statute uses that phrase. The

willingness of ASCAP's individual members to negotiate

for licenses containing rates assessed on a per piece sys-

tem of usage also constitutes compliance with the statute

(R. 37, Concl. 11, p. 23).

28. ASCAP and its members fully comply with the re-

quirements of 19.24.020, RCW (R. 37, Concl. 12, p. 23).

29. Defendants' contentions as to the requirements of
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Ch. 19.24, RCW, would deprive plaintiffs and all other

copyright owners of their federally granted property rights

(R. 37, Concl. 13, p. 23).

30. To construe the provisions of Ch. 19.24, RCW, so

as to make the acts of the plaintiffs or ASCAP in these

cases unlawful, would raise grave questions concerning

the constitutionality of the Washington statute under the

Fourteenth Amendment to the Constitution of the United

States (R. 37, Concl. 14, p. 23).

31. Defendant's defenses and counterclaim based on the

federal anti-trust laws are without merit ( R. 37, Concl. 15,

p. 23).

32. Plaintiffs have not unlawfully extended their copy-

right monopolies through a combination among themselves

or with ASCAP, nor are they guilty of violating the fed-

eral anti-trust laws in any respect alleged by defendants

or otherwise (R. 37, Concl. 16, p. 23).

33. In view of the rights granted to defendants by

Section IX of the Amended Final Judgment, defendants

cannot complain that they have been damaged or preju-

diced by ASCAP's conduct (R. 37, Concl. 15, p. 23).

34. Neither plaintiffs nor other members of ASCAP
have entered into a conspiracy to prevent recording com-

panies from obtaining licenses authorizing any broadcast-

ing station to perform pubhcly for profit any musical

composition (R. 37, Concl. 18, pp. 23-24).

35. Even if plaintiffs' conduct in any respect could be

considered a violation of either Washington law or the

federal anti-trust laws, such violations are so minimal and

the violations of the defendants so unconscionable that
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plaintiflFs should not be deprived of the right to maintain

these actions for the deprivation of their property ( R. 37,

Concl. 19, p. 24).

36. The plaintiffs are entitled to damages of $250.00

for each infringement, or a total of $1,000.00 (R. 37,

Concl. 20, p. 24).

37. The plaintiffs are entitled to reasonable attorneys'

fees and costs of $300.31 (R. 37, Concl. 21, p. 24; R. 11,

Judgment ....).

The court erred in not making the following con-

clusions:

38. The conduct and acts of each of the plaintiffs, of

ASCAP, and of the other members of ASCAP, were and

now are in violation of the Washington Constitution and

of Sections 3 and 7, Chapter 218 of the 1937 Session

Laws of the State of Washington, RCW 19.24.020, RCW
19.24.060.

39. Neither ASCAP nor the plaintiffs have ever prop-

erly filed the list or other information as required by

Washington laws.

40. By reason of each of the plaintiff's violations of the

constitution and laws of the State of Washington, each

of the plaintiffs has unclean hands and none has any legal

or equitable standing to maintain this action.

41. By reason of each of the plaintiffs' acts and con-

duct set forth herein, each of the plaintiffs has unclean

hands irrespective of whether such acts and conduct

amount to statutory violation, and none has any legal or

equitable standing to maintain this action.

42. Each of the plaintiffs, ASCAP and its other mem-
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bers has conspired and combined to restrain trade and

commerce among the several states of the United States

in violation of the Sherman Act, (15 U.S.C. §§ 1, 2). The

specific violations expressed in defendants' contentions of

law (R. 30, No. 7 a-j are set forth verbatim in Appendix

"D".

43. Each of the plaintiffs, ASCAP and its officers, direc-

tors, agents, representatives, members and all others acting

on behalf of ASCAP and plaintiffs should be enjoined

from continuing their unlawful activities in violation of

the Sherman Act, 15 U.S.C. §§ 1, 2. The specific injunctive

measures sought in defendants' contention of law in the

Pretrial Order ( R. 30, No. 8 a-i are set forth verbatim in

Appendix "E".

44. By reason of each of the plaintifiFs' violations of

the anti-trust laws of the United States, each of the

plaintiffs has unclean hands and none has any legal or

equitable standing to maintain this action.

45. By reason of each of the plaintiff's acts and con-

duct, each of the plaintiffs has unclean hands irrespective

of whether or not such acts and conduct amount to a

statutory violation.

46. Defendants have no control or voice in the legal

proceedings between the United States and ASCAP and

its members, and have no control or influence over the

consent decree. Said consent decree cannot deprive de-

fendants of the protection afforded them by Washington

laws or by federal anti-trust laws, nor deprive defendants

of their rights thereunder.

47. As here sought to be applied by plaintiffs, the
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Amended Final Judgment of March 14, 1950, would de-

prive the defendants of their property without due proc-

ess of law.

48. The defendant is entitled to a new trial to intro-

duce newly discovered evidence, namely, the letters from

advertising agency refusing to allow radio stations, in-

cluding one of the defendants, to have an advertising

order unless the stations had an ASCAP license.

49. The defendant is entitled to a new trial on the

grounds of newly discovered evidence and material, dis-

covered since the trial, and which could not have been

obtained before the trial by the exercise of reasonable

diligence.

50. PlaintiflFs' actions for damages and injunction herein

are barred by laches.

51. Defendants are entitled to damages, attorneys' fees

and costs.

ARGUMENT

Summary of Argument

The appellees are misusing their copyrights and abus-

ing the copyright privileges granted to them by Congress.

In doing so they are unlawfully extending their copy-

rights, violating public policy of Washington State and

Congress, and violating specific laws of Washington State

and the federal antitrust laws. Such misuse of their

copyright privileges bars the appellees, as copyright own-

ers, from obtaining relief for copyright infringement from

the appellant.

Fvu-thermore, appellees' violations of the federal anti-

trust laws have damaged and otherwise injured the appel-
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lant and other users of music. Such damage and injury

afford the appellant a right of action against the appellees

under Sections 4 and 16 of the Clayton Act (15 U.S.C.

§§ 15, 16) for damages, attorneys' fees, costs and, most

important, injunctions to correct the abuses.

The Statutes Involved

The texts of all statutes involved are set out verbatim

in Appendix "F."

Introduction

This case is of extreme importance to two industries

—

the music industry and the broadcasting industry. The

problems have been festering for over three decades.

What will be decided runs deeper than whether the

Washington State statute is a defense or whether appel-

lees have violated the Sherman Act. The substance

of what will be decided is whether the copyright laws

actually work primarily for the benefit of composers or

primarily for the benefit of the public, and whether public

policy that competition must remain free is for the music

industry in fact real or illusory.

This case is a plea for free competition. The appellant

is seeking the right to bargain for and buy music in a

competitive and free market unfettered by artificial re-

straints (Tr. 26, 269, 304, 315, 317-318). (Please see Ap-

pendix "G" for text of testimony.) Appellee is powerless

alone. Appellant must have and therefore seeks the aid

of this court.
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Music and the Public Interest

The Public Policy Behind the Copyright Law

The United States Constitution, Article I, Section 8

provides

:

"Congress shall have power ... to promote tlie

progress of science and useful arts by securing for

limited times to authors and inventors the exclusive

right to their respective writing and discoveries."

U.S. Constitution, Art. I, Sec. 8.

On February 22, 1909, the Committee on Patents of

the House of Representatives reported on the bill enacting

the Copyright Act of 1909 which is the source from

which all rights of appellees flow. The committee report

declared the official policy behind the creation of copy-

rights and stated as follows:

"The Constitution does not establish copyrights,

but provides that Congress shall have the power to

grant such rights if it thinks best. Not primarily for

the benefit of the author, but primarily for the bene-

fit of the public such rights are given. Not that any
particular class of citizens, however worthy, may
benefit, but because the policy is believed to be for

the benefit of the great body of people, in that it

will stimulate writing and invention to give some
bonus to authors and inventors.

<9 e <t

".
. . it has been a serious and difficult task to

combine the protection of the composer with the

protection of the public and to so frame an act that

it would accomplish the double purpose of securing

to the composer an adequate return for all use made
of his composition and at the same time prevent
the formation of oppressive monopolies, which might
be founded upon the very rights granted to the com-
poser for the purpose of protecting his interests."

House Comm. Rep. on Bill enacting Copyright Act
of 1909, to amend and Consolidate the Acts Respect-
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ing Copyright, H.R. Rep. No. 2222, 60th Cong., 2d
Sess. 7 (1909).

The above committee report makes it clear that the

copyright laws are for the benefit of the public, not the

composer, and that Congress, even in 1909, feared mo-

nopolistic abuses by copyright owners. This policy should

be kept constantly in mind when determining the issues

of this appeal:

"The copyright law, like the patent statutes, makes
reward to the owner a secondary consideration. In

Fox Film Corp. v. Doyal, 286 U.S. 123, 127, Chief

Justice Hughes spoke as follows respecting the copy-

right monopoly granted by Congress, 'The sole in-

terest of the United States and the primary object in

conferring the monopoly lies in the general benefits

derived by the public from the labors of authors.'

It is said that reward to the author or artists serves

to induce release to the public of the products of

his creative genius. But the reward does not serve

its public purpose if it is not related to the quality

of the copyright." United States v. Paramount Pic-

tures, Inc., 334 U.S. 131, 158, 68 S.Ct. 915, 92 L.Ed.

1260 (1948). Quoted with approval in United States

V. Loews, Inc., 371 U.S. 38, 9 L.Ed.2d 11 (1962).

The appellees and ASCAP have turned the purpose of

the copyright law around. The law is now being abused

and employed primarily for the benefit of a few to exploit

the many. Unless this court recognizes the evil and puts

a stop to it, our courts will become a party to one of the

slickest schemes devised to exploit a privilege beneficently

bestowed.

The broadcast of music by radio stations is the general

public's most immediate source of music and it is the

principal medium through which music is transmitted.

Any system which hinders the free broadcast of music
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and restricts its availability to radio stations harms the

pubhc interest. Such repressions not only deprive the

pubHc of affluent availability, but the purpose of the

copyright act to engender and stimulate the flow of music

to the public is stymied.

The Public Policy Behind the State Law

In the State of Washington the public's interest has

become the concern of the legislature, and it has been

expressed in statute form.^

The Public Policy Behind the Anti-Trust Laws

The great public concern which is at stake here is the

policy laid down by Congress that competition shall be

and remain free. In the music licensing industry this

policy has been made a joke by bright lawyers with in-

genious schemes. The appellees and ASCAP have taken

the privileges bestowed to them by the copyright law

together with the benign parol of the consent decree and

twisted them into a lucrative means of exploitation.

Basic to this appeal is an understanding of the clear

and sound policy expressed time after time by the Su-

preme Court of the United States:

"Basic to the faith that a free economy best pro-

motes the public weal is that goods must stand

the cold test of competition; that the public, acting

through the market's impersonal judgment, shall allo-

cate the nation's resources and thus direct the course

its economic development will take." Times-Pic-

auune Publishing Co. v. United States, 345 U.S. 594,

605 (1953).

9. Session Laws of Washington, 1937, c. 218 § 6, RCW 19.24.060.

See Appendix "F."
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Section 1 of the Sherman Act provides:

"Every contract, combination in the form of trust

or otherwise, or conspiracy, in restraint of trade or

commerce among the several states, or with foreign

nations, is declared to be illegal." 26 Stat. 209 (1890)

as amended, 15 U.S.C. Sec. 1 (1958).

Section 2 of the Sherman Act declares:

"Every person who shall monopolize, or attempt

to monopolize, or combine or conspire with any other

person or persons, to monopolize any part of the

trade or commerce among the several states, or with

foreign nations, shall be deemed guilty of a mis-

demeanor." 26 Stat. 209 (1890), 15 U.S.C. Sec. 2

(1958).

Summary of the Criteria for Decision

To reemphasize, the basic public principles declared

in the copyright act and the anti-trust laws are:

First. The purpose of the copyright laws is primarily

to benefit the public, not primarily to benefit the copy-

right owner.

Second. The purpose of the anti-trust laws is to pre-

serve free competition.

A complete understanding and acceptance of these two

fundamentals is required to properly decide the issues

in this case.

General Rules Applicable to Trial Court's

Findings and Conclusions

This case was presented primarily on the agreed facts

in the Pretrial Order (R. 30) and the depositions. The

oral testimony at the trial was rather brief, and, in fact.
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the appellees called only one witness. The trial court

made rather extensive findings of fact, which makes this

brief difficult to organize because of the interplay of the

facts. Therefore the legal arguments made herein con-

cerning the Findings of Fact and Conclusions of Law
(R. 37) are meant to apply throughout this brief with-

out unnecessary repetition.

Where the evidence presented is primarily in written

form, such as documentary evidence and depositions, the

appellate court is in as good a position to evaluate the

facts as the trial court, and the trial court's findings of

fact will not be given their usual weight.

"In Caner Oil Co. v. McQuigg [CCA 7th, ( 1940)
112 F.2d 275] the court declared that a district court's

findings of fact, where the testimony consists of docu-

mentary evidence and depositions, is 'subject to free

review unaffected by presumptions which ordinarily

accompany . . . findings on controverted issues.' A num-
ber of courts likewise have held that findings ... on
stipulated facts, on testimony taken by depositions,

and in similar situations where credibility is not seri-

ously involved or, if it is, where the reviewing court

is in just as good a position as the trial court to judge
credibility, are not binding on the appellate court

and will be given slight weight on appeal." 5
MOORE'S FEDERAL PRACTICE 2637.

This is particularly true in this case where the trial

judge, excusing his failure to write a substantive opinion,

stated in his memorandum opinion:

"I also conf^'luded that such an opinion would be
of limited value because there are practically no
controverted issues of fact . .

." (R. 35, Mem. Op.,

p. 4)

As to the trial court's conclusions of law, the appellate

court is not bound whatsoever:
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"This is clear both from the context of the rule

and from long established principles both at law and
in equity that the appellate court is, of course, not

concluded by the trial court's view of the law. The
requii-ement in Rule 52 ( a ) that, in addition to finding

the facts, the district court shall 'state separately its

conclusions of law thereon' is to furnish the causal

link between the facts and the judgment rendered.

But in reviewing the judgment, so far as questions or

conclusions of law are concerned, the appellate court

is not concluded in any degree by the trial court's

view of the law." 5 MOORE'S FEDERAL PRACTICE
2630-2631.

Because neither the Findings of Fact nor the Conclusions

of Law are to be given much weight in this somewhat

unique record, this brief will not belabor at length the

particularities of the trial coxirt's Findings or Conclusions.

Tlie Trial Court's Failure to Find Facts

Previously Stipulated by the Parties

( Specification of Errors 18 and 19

)

After extensive eflForts, many conferences, many argu-

ments, extensive discovery, and, at the insistence of the

trial court, the parties hammered out a lengthy and de-

tailed pretrial order ( R. 30 )

.

The parties stipulated to a great number of facts in

order to obviate the necessity of other proof at the trial.

Yet, the trial court in its Memorandum Opinion (R. 35)

and the Findings of Fact and Conclusions of Law (R. 37)

arbitrarily selected only those facts most favorable to

appellees and ignored finding those favorable to appellant.

Thereafter, when challenged by the defendant on motions

to amend and make additional Findings of Fact and Con-

clusions of Law (R. 44, 45), the trial court summarily
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dismissed defendant's motion by the sweeping statement

that the stipulated facts omitted were repetitious or irrel-

evant. (R.48, p. 5).

This generalized and oversimplified conclusion is an

error on the part of the trial court:

"The pre-trial order, when entered, 'controls the
subsequent course of the action, unless modified.' No
proof need be offered as to matters stipulated to in

the order, since the facts admitted at the pre-trial con-
ference and contained in the pre-trial order stand as

fully deteiTnined as if adjudicated at the trial. This
is true, even as to jurisdictional facts." 3 MOORE'S
FEDERAL PRACTICE 1126-1127.

Of the many stipulated facts ignored by the court in its

findings, appellant, for the sake of brevity, will show here

the relevancy of only a few as examples. Rather than

argue the relevancy of each of the facts here, appellant

suggests the relevancy of all of the omitted stipulated

facts will become apparent as they appear and are relied

upon in the brief. Appellant respectfully asks the court

to recognize the facts as they are referred to by numbers

throughout this brief.

Some of the most obviously relative stipulated facts

omitted are:

1. "The ASCAP repertory includes more than a million

musical compositions." (R. 30, Fact 13, p. 3; Appendix

"A," No. 18-1.)

This fact is relevant to show the vast size of the

ASCAP copyright pool on the issues of power to control

prices, power to require licenses, necessity to broad-

casters, consideration of copyrights, monopoly, control

of market—all possible violations of the SheiTnan Act
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(Sees. 1, 2). It is suffieient to cite the most recent case

where the extent of the pool was relevant. See Hazeltine

Research, Inc., v. Zenith Radio Corporation, 239 F. Supp.

51 (1965).

2. "The affairs of ASCAP are managed by its Board of

Directors, the members of which are elected by the

members of ASCAP. The fee to be quoted for any license

of the ASCAP repertory is initially deteiTnined by the

Board of Directors, as distinguished from its members."

( R. 30, Fact 24, p. 6; Appendix "A," No. 18-7.

)

That the license fee is determined by group action goes

to the issue of price fixing and the per se rule. United-

States V. Trenton Potteries Co., 273 U.S. 392 (1927), and

other cases cited infra.

3. "In the last ten years, neither ASCAP nor any plain-

tiffs have entered into any license agreement with any

broadcasters located in the State of Washington on any

other basis than the forms [Per Program and Blanket

License] and similar forms." (R. 30, Fact 26, p. 6;

Appendix "A," No. 18-9.

)

Again tliis fact goes to the issue of price fixing and is

evidence of conspiracy to peg prices within a stabilized

range. United States v. Socony-Vacuum Oil Co., 310

U.S. 150 (1940); United States v. Masonite Corporation,

316 U.S. 265 (1942).

4. "Music is a necessity to the broadcasting industry

in the State of Washington and tliioughout the United

States." (R. 30, Fact 45, p. 9; Appendix "A," No. 18-14.)

This is relevant to the issue of competition and control,

to the issue of the public interest affected, to tying agree-
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ments, block booking and much more too obvious to

mention. Alden-Rochelle, Inc., v. ASCAP, 80 F.Supp. 888

(1948); M. Witimrk & Sons v. Jensen, 80 F.Supp. 843

(D. Minn. 1948); Uniud States v. Paramount Pictures,

Inc., 334 U.S. 131 (1948), and other cases cited later in

this brief.

5. "Each musical copyright is unique." (R. 30, Fact 61,

p. 11; Appendix "A," No. 18-28.)

The uniqueness of the tying product is essential to

the issue of tying agreements. United States v. Loew's,

Inc., 371 U.S. 38 (1962), and other cases too numerous

to repeat the citations here, but cited and relied upon

later in this brief.

6. "ASCAP makes per program licenses available to

all broadcasters; fewer than 60 to 100 broadcasters in the

United States [out of the approximately 5,500 in exist-

ence] elect that fonn of agreement. At the time of the

alleged infringement and now, none elect that form in

Washington." (R. 30, Fact 62, p. 11; Fact 57, p. 11;

Appendix "A," Nos. 18-29, 18-25).

This shows the unreasonableness of the alternative to

the standard Blanket License form oflFered. See Hazeltine

Research Inc., v. Zenith Radio Corporation, 239 F.Supp.

51 (1965), pages 69-78.

"Although it may be said that the Hazeltine pro-

posals on the surface were offers to treat of indi-

vidual patents, the design was quite apparent—to

force by unlawful coercion the accentance of un-
wanted patents. This constituted an illegal extension

of the patent monopolies." Hazeltine Research, Inc.

V. Zenith Radio Corporation, 239 F.Supp. at 77.

7. "ASCAP does not offer licenses to broadcasters
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such as western, religious, 'good music,' classical, 'top

40.'" (R. 30, Fact 82, p. 14; Appendix "A," 18-45.)

Again, this is relevant to abuse of the copyright priv-

ilege and misuse of power gained from pooling. Com-

petition is stifled because only one form of license is

offered—all or nothing. Comparing the Zenith Radio case,

supra, the above is all the more relevant. There the

patent owner at least offered specialty lines from the

patent pool, but the court held this too was only an

illusory offer to force Zenith ".
. . to accede to Hazeltine's

demand and accept a full package license." Id. at 71.

The above fact shows ASCAP does not offer a real or

reasonable choice of licenses. This is relevant to misuse

of copyrights.

8. "The performance rights to some music in ASCAP's

repertory is vastly more valuable than the performance

rights to other music in ASCAP's repertory, and of all

the millions of musical compositions copyrighted very

few become hits or of any significant value. This is also

true of the performance rights to music written by plain-

tiffs." (R. 30, Fact 83, p. 14; Appendix "A," 18-46.)

"The revenue distributed by ASCAP, pursuant to the

consent decree, to its members from performance rights

fees cannot be segregated to determine how much money

is distributed for any particular composition." (R. 30, Fact

84, p. 14; Appendix "A," 18-47.

)

Appellant fails to see how two facts could be more

relevant to this case than the above. The courts agree.

Simply reading the Alden-Rochelle and Witmark cases,

supra, makes this obvious. To repeat the issue, the anti-

trust laws make it illegal to license or treat unique copy-
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rights like fungible goods or so many bushels of wheat.

When this was done in the Zenith case the court stated

the rule which the present trial court ignored completely:

"The reward sought by plaintiff from defendant
for inventions to be 'icensed is in no way related to

the quality of the individual patents and under the

package license each patent drew strength from
others, thus unlawfully extending the monopoly of

each." Hazeltine Research, Inc., v. Zenith Radio Cor-
poration, 239 F.Supp. at 77.

Again:

"Moreover, the reward demanded by plaintiff for

a license under less than the full package of patents

is no wav related to the quahty of the patent . .

."

Id. at 72.'

With the above as examples, it should be immediately

apparent that the trial court's indiscriminate generaliza-

tion that all the agreed facts it failed to find were irrel-

evant is error. In fact, appellant fails to understand how

the trial court could have come to such a conclusion

except by caprice or failure to understand the issues.

This is especially true where the trial court disallowed

any cumulation of the evidence:

"The Court: Let me make an announcement
now. I think I ought to call to the attention of both
of you the fact that you need not develop from live

witnesses evidence that is stipulated.

"If something was stipulated, it is not necessary

to ask a witness about it, and, as to matters that

have not been stipulated, if you ask a witness once
and you get the right answer, you do not have to

ask him that same question over again. You may
proceed." (Tr. 199)

Then the trial court did an about face by not finding
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as facts the stipulated facts and by not finding facts that

were proved at the trial to which no controverting evi-

dence was offered.

Even counsel for appellee agreed that the stipulated

facts were uncontroverted:

"Mr. Rifkind: Those things which we have stip-

ulated to, of course we are bound by. We won't

argue about that. We have negotiated out many
stipulations." (Tr. 29)

Appellees Have Violated Washington Law

(Specification of Errors 2, 28, 38 and 39)

Issuing Blanket Licenses

(Specification of Errors 1, 21, 28 and 38)

In Washington it is unlawful:

".
. . for two or more persons holding or claiming

separate copyrighted works ... to issue blanket

licenses . . . for the right to commercially use or

perform publicly their separate copyrighted works."

RCW 19.24.020.

The language is clear. It required no construction.

Blanket licenses are unlawful. There are no conditions

—

no qualifications to the statute. In fact, the language

of the Washington law is so clear that appellant is

dumbfounded at the trial court's decision that the

appellees are not violating Washington law. One possible

explanation is that the trial court confused later language

in the section that allows copyright owners to pool their

interests and fix prices on condition that they issue per

piece licenses. But the statute does not say they may
issue blanket licenses if they also issue per piece licenses.

Further, appellees do not deny they are "two or more
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persons, holding or claiming separate copyrighted works,"

or that they "issue blanket licenses in this state, for the

right to commercially use or perform publicly their sep-

arate copyrighted works" (R. 30). In fact, appellees

admit and have stipulated in the Pretrial Order that they

issue blanket licenses (R. 30, Facts 19, 22, 62 and 69).

In addition to radio and television blanket licenses,

ASCAP and appellees through ASCAP oflFer twenty other

types of blanket licenses in Washington State ( Def . Ex. 7,

Def. Ex. 8, Def. Ex. 8-A, Pit. Ex. 6). Under the statute,

to issue these licenses is to violate the law. This is true,

regardless of whether or not appellees also oflFer per-piece

licenses. The Washington State Attorney General has so

stated.

"You have asked, by your recent letter, whether
the issuance of 'blanket' licenses and 'per program'
licenses (a form of 'blanket' licenses) by an associa-

tion of holders of copyrights for musical compositions
violates Chap. 218, Laws of 1937 (RCW 19.24), and
whether licensees signing such licenses are subject

to the sanctions of the statute.

"It appears from the plain wording of the statute

that it is unlawful for such associations to issue such
licenses." Letter dated June 8, 1962, from John J.

O'Connell, Attorney General, State of Washington,
to Senator Albert C. Thompson, Jr. (Def. Ex. A-13)

The fact that in 1959 Judge Ryan signed an order con-

taining a pre-agreed statement that the licenses could

be lawfully entered into is of little consequence (R. 6,

Pi. Reply Ex. "D"). The order was submitted to the

court for signature upon negotiated agreement of the

parties (R. 30, Pretrial Order, Agreed Fact 74). The

defendants were not parties to those negotiations or that

order (R. 30, Pretrial Order, Agreed Fact 28). It was
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submitted to the court for signature without the benefit

of testimony, affidavits, memoranda, briefs, or any argu-

ment by lawyers. It was hmited to those parties, at that

time, a mutual agreement to remedy that specific

situation, under the conditions then facing the

parties—no more, no less. It was a settlement of differences

dictated by the parties thereto, and it cannot bind one

not a party. Sam Fox Publishing Co. v. United States, 366

U.S. 604 (1961).

Faced with the overpowering ASCAP repertory and

ASCAP's refusal to issue licenses, the broadcasters would

have signed almost anything (R. 30, Fact 73).

Pooling Copyrights, Fixing Prices and Collecting Fees

(Specification of Errors 11, 15, 18-24, 27, 39)

In Washington it is also a crime for two or more per-

sons holding or claiming separate copyrighted works,

(1) "to band together, or to pool their interests for

the purpose of fixing the prices on the use of said

copyrighted works," or

(2) "to pool their separate interests" or

(3) "to conspire, federate, or join together for the

purpose of collecting fees in this state,"

unless per piece licenses are issued (RCW 19.24.020).

The statute states: "Such persons may join together if

they issue licenses on rates assessed on a per piece system

of usage" (RCW 19.24.020). See Taylor v. State, 29 Wn.

2d 638, 188 P.2d 671 (1948); Buck v. Gallagher, supra,

at 99). Thus copyright owners may band together, may

pool their interests and may conspire, federate and join

together, provided they issue per piece licenses.
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What is a "per piece" license, or, as the statute says,

"a hcense based upon a per piece system of usage?" A
per piece hcense is a hcense where rates are assessed

".
. . on a basis of so much money per each time a piece of

music is played or used in a public performance for profit"

(RCW 19.24.140).

Plaintiffs' licenses entitled "Washington Local Station

Per Program License" are not per piece licenses (Def.

Ex. 7, 8, 8-A). The rate for these licenses is based upon

adjusted gross income derived from all programs using

ASCAP music. The rate is an unreasonable 8%^" of the

gross revenue from the program, whether one ASCAP
song is played or ten seconds of one song or ten songs or

twenty songs or any number of songs. This is a far cry

from "so much money per each time a piece of music is

played." By signing such a license the licensee gets a

blanket right to use the entire repertory—a full package

—and pays on gross revenue. This is not so much money

each time a piece of music is played. (See the previous

section "ASCAP Licenses," stipra.)

It is preposterous for appellees to assert that the per

program licenses are per piece licenses. In the first place,

Mr. Herman Finkelstein, Chief Attorney for ASCAP, has

stated on several occasions under oath that per program

licenses offered by ASCAP are blanket licenses:

"Both the program license and the blanket license

are blanket licenses, that is the user has the right

to use everything in the repertory without getting

any special permission; by merely entering into the

licensing agreement the broadcaster has a right to

10. Just how unreasonable is shown by the fact that of over 5,000

broadcasters in the United States fewer than 100 have the "Per Program"
license. (R. 30, Agreed Fact 62, p. 11, Agreed Fact 57, p. 11.)
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use everything . .
." Statement of Herman Finkel-

stein, September 18, 1956, Hearings Before the Anti-

trust Subcommittee (Committee No. 5 of the Com-
mittee on Judiciary of the House of Representatives,

84th Cong., 2nd Sess., Part 2, Volume 2 )

.

"The radio station or network or the television

station or network has its option to take a license on
a blanket basis or what is called a per program basis

that is still a blanket basis but the payment is in

relation to those programs which use music in the

ASCAP repertoire." Hearings Before the Subcom-
mittee on the Select Committee of Small Businesses

on the Policies of ASCAP, 85th Cong., 2nd Sess. 21

(1958). (R. 30, Def. Ex. 48.)

Mr. Timberg was not confused by the label "Per Pro-

gram." He said:

"ASCAP licenses only the pooled aggregate of the

performing rights assigned to it by its member, i.e.,

its entire repertory. It licenses that aggregate for

specific industrial uses—radio broadcast, dance hall

or symphony concert—^but its licenses always convey
a blanket authorization to the licensee to use its

entire repertory; it never licenses the right to perform
individual pieces, or individual publisher's catalogues,

or any part of its repertory." Timberg, 297.

e e e

"As a matter of linguistic purity, all ASCAP radio

licenses are blanket licenses in that they entide the

station to use the entire ASCAP repertory." Timberg,
310.

The Attorney General of the State of Washington

states that per program licenses are blanket licenses and

that it is unlawful for ASCAP, or plaintiffs through

ASCAP, to issue such licenses. (See letter, June 7, 1962,

from Senator Albert C. Thompson, Jr., to John J. O'Con-

nell, Attorney General, and letter, June 8, 1962, from

John J. O'Connell, Attorney General, in reply (Def. Elxs.
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A-13, A-14). (See also Attorney General's Opinion, Nov.

3, 1941, Def. Ex. A-50.)

The trial court's finding that the appellees, as individual

copyright owners, have always been ready to issue li-

censes on a per piece basis to broadcasters, and this

satisfies the statute, is error (R. 37, Concl. 11, p. 23).

The statute requires that copyright ovioiers file a com-

plete list of the prices demanded for their works.

"... a complete list of their copyrighted works
together with a list of the prices charged and de-

manded for their various copyrighted works shall

be filed . .

." RCW 19.24.040.'

"No person . . . shall be absolved from the fore-

going duty of filing said list of holdings as required

in the preceding sections of this act, if their music
or copyrighted works are used commercially in this

state . .
." RCW 19.24.055.

ASCAP's members (including appellees herein) have

never filed individually under the state law. They have

never shovni they offered "per piece" licenses to broad-

casters by filing one with the Secretary of State. They

cannot at the trial therefore assert they were willing

to offer them if only asked. This is hindsight and a sham.

If the filings made by ASCAP with the Secretary of

State (Def. Ex. 7, 8, 8-A) do not purport to list all rates

offered, charged, or demanded by its members, or if they

do not purport to be filed for the members, then ASCAP's

members either ( 1 ) have not filed as required, or ( 2

)

have not made a complete filing as required. Both omis-

sions are violations.

The fact is, of course, that appellees individually have

no per piece agreements. In fact, as the depositions show.
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most of the appellees did not even know that the Wash-

ington law requires them or even what they are (Def.

Ex. A-31(a), Deposition of Herman Starr, pp. 31-33; Def.

Ex. A-31(c), Deposition of Carolyn Leigh, pp. 16-17;

Def. Ex. A-31(c), Deposition of Ii-ving Brown, p. 7).

It is also significant that whenever broadcasters wrote

ASCAP asking for per piece licenses—^which many broad-

casters have done on numerous occasions—ASCAP did

not even reply. (Def. Ex. A-15, A-16, A-17, A-18, A-19,

A-20, A-21, A-22). (See Def. Ex. A-31d), Deposition

of Louis E. Weber, pp. 12-14, 20.) The only conclusion

defendants could assume by such silence is that none

were available. For this reason it was stipulated that, if

called as a witness, each defendant would testify that he

did not ask for a per piece license from individual plain-

tifiFs, because to do so would have been a useless and

futile act (R. 30, Fact 27). Furthermore, several wit-

nesses testified that defendants at all times have been

ready to negotiate and pay fees on a per piece rate. But

defendants could not negotiate for what was not available

(Tr. 30, 31, 171, 202, 264, 265, 266, 268, 273, 284, 292,

301, 303, 313, 315).

Appellees also argued that if they or ASCAP offer at

least someone a per piece contract, this satisfies the stat-

ute. This is a specious argument for the following reason.

It was stipulated that the filings set forth the only forms

of licenses which were and are made available by ASCAP
in Washington, and that the filings do not contain any

per piece licenses offered to broadcasting stations (R. 30,

Facts 25, 28, 43 and 44). The single per piece license

filed by ASCAP is in "Schedule 11, Schedule of License

Fees for the Performance of Specific Compositions." The
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title of the license itself states broadcasters are expressly

excluded:

"Schedule of License Fees for the Public Perform-
ance for Profit of Specific Compositions in the Rep-
ertory of the American Society of Composers, Au-
thors and Publishers in Establishments Other tlmn
Radio and Television Broadcasting Stations." (Dei.

Ex. 7, 8, 8-A, Schedule 11). (Emphasis added)

Appellees and ASCAP cannot circumvent the law by

tlie neat device of oflFering one per piece license out of

twenty-five and then barring the only users they in fact

license from having it. This is violation of the spirit and

letter of the law. It was clear error for the trial court

to find "compliance" with the Washington law by this

transparent device.

Appellant had the right to rely on the filings, and

appellees should be estopped from now asserting that

the filings did not reflect all the licenses that were avail-

able."

It is clear that appellees, not having offered or issued

per piece licenses to broadcasters in Washington, may
not lawfully "join together" and the trial court's finding

that the appellees stood ready to negotiate on a "per

piece system of usage" is in error ( R. 37, Fact 50, Concl.

11. Appellees have misrepresented their offerings to defendants and
the public. Omission, intentional or unintentional, is a misrepresentation

to anyone who relied upon the filings to ascertain what licenses were
available. Certainly, appellant had no knowledge or indication of any
readiness on the part of appellees to negotiate or offer per piece licenses,

or any licenses, for that matter. If ASCAP members seriously meant the

per program license to be a per piece license, why did they not call it a

"per piece" license? And when ASCAP "advised" broadcasters that they

had better sign one of the two forms of blanket licenses, no mention
was ever made of any other kinds of licenses being available—if in fact

thev were—which, for all practical purposes, they were not. (Def. Ex.

A-24, A-43.)
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6). Also, the court's conclusion that "per program" li-

cense may be regarded as a "per piece" license in com-

pliance with the Washington Statute (R. 37, Concl. 11)

is manifestly wrong.

Collecting fees

Appellees are violating the Washington statute in an- i

other respect. They are collecting fees in this state (R.

30, Facts 20, 23). As stated before, RCW 19.24.020

makes it unlawful for appellees to ".
. . federate, or join

together for the purpose of collecting fees in this state."

ASCAP's Articles of Association state one of the pur-

poses of ASCAP as follows:

"PlaintiflFs, together with the other members of

ASCAP at all times pertinent hereto associated, as

stated in the ASACP Articles of Association, for the

following purposes, among others:

"To grant licenses and collect royalties for the

public representation of the works of its members."
(R. 30, Fact 16)

The trial court found:

"At all times pertinent, plaintiffs have received

royalties . .
." (R. 37, Fact 54)

Further argument by appellant should not be necessary.

Pooling copyrights

It is incontrovertible that ASCAP's members are "pool-

ing, federating and joining together." (R. 30, Facts 10, 18,

plaintifTs membership in ASCAP; Facts 11-4, nature of

ASCAP and its combined repertory of over one million,

and R. 30, Facts 19, 20, 21, 23, 29, 69, issuing hcenses

and collecting fees.)



51

The trial court's findings of fact are that the appellees

pool their rights (R. 37, Facts 15, 16, 17, 18, 19, 20, 21,

23). (See also Def. Ex. A-31g.)

Again, further argument should not be necessary.

Price fixing

(Specification of Errors 26)

The trial court's conclusion that appellees and other

ASCAP members have not pooled their separate copy-

righted interests for the purpose of fixing prices is in

error (R. 37, Concl. 9).

The language of the statute does not require that prices

be actually fixed, only that plaintiffs band together for

the purpose of fixing them. It is incredible to urge that

appellees, together with the other members of ASCAP,

have not banded together for the purpose of fixing prices.

Mr. Stanley Adams, ASCAP's President, testified ASCAP
sets uniform prices (Def. Ex. A-31g, p. 59).

ASCAP is managed by a board of directors. ASCAP's

Articles of Association, Art. IV and Art. V, pages 9, 15,

state:

"Powers of the Board of Directors:

".
. . It is hereby expressly declared that the Board

of Directors shall have the following powers, that

is to say:

".
. . to fix the rate, time, and manner of payment

of royalties for performances of all works registered

with the Societv . .
." (Id. at Sec. 2, p. 15) (Def.

Ex. A-4)

It has been stipulated that the board initially sets the

fees to be charged:
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"The fee to be quoted for any license of the

ASCAP repertoiy is initially determined by the

Board of Directors, as distinguished from its mem-
bers." (R. 30, Fact 24)

This is also the uncontroverted testimony of ASCAP's

President, Stanley Adams (Def. Ex. A-31g, p. 13).

The point is that the members have federated or joined

together "for the purpose" of collecting fees, and this is

a violation of the Washington Act. The power to estab-

lish a particular rate is immaterial to the violation. ^^

Threats of Suits

(Specification of Errors 13, 14, 25, 29)

The Washington law also makes it a crime for the per-

sons to use combined power to extort fees from and exploit

citizens of the State of Wasliington. It is unlawful to use a:

".
. . systematic campaign or scheme designed to

illegally fix prices for the commercial use of copy-
righted works in this state through the use of extor-

tionate means and terrorizing practices based on
threats of suits." RCW 19.24.060.

Federal courts also recognize that suits for infringement

12. The fact that appellees claim they stood ready to negotiate for a

separate license and to deal individually is also immaterial to the charge

of price fixing. This is a sham—a straw man. In Taylor v. State, supra,

the court attached no significance to the fact that ASCAP had only the

non-exclusive right to license its members' work and the members were
free to deal individually.

"It should be added that the members at the present time do not

confer the exclusive power over their individual copyrighted com-
positions to ASCAP but may, under certain conditions, act for them-
selves individually." Taylor v. State, 29 Wn.2d 643.

See also the recent holding in Hazeltine Research, Inc., v. Zenith

Radio Corporation, 239 F. Supp. .51 at 77.

"Although it may be said that the Hazeltine proposals on the

surface were offers to treat individual patents, the design was quite

apparent—to force by unlawful coercion the acceptance of un-

wanted patents."



53

can be used as weapons to intimidate others and further

existing monopohstic abuses. In a patent case where the

plaintiff sued for infringement and the defendant counter-

claimed for violation of the antitrust laws, the court in

assessing treble damages for the defendant stated:

"The trial court also found that the infringement action

and incidental activities of Kobe were intended and
designed to further the existing monopolistic pur-

poses . . . The infringement action and related ac-

tivities, of course, in themselves were not unlawful,
and standing alone would not be sufficient to sustain

a claim for damages which they may have caused, but
when considered with the entire monopolistic scheme
wliich preceded them. We think, as the trial court did,

that they may be considered as having been done to

give effect to the unlawful scheme ... To hold that

there was no liability for damages caused by this con-
duct, though lawful in itself, would permit a monop-
olizer to smother every potential competitor with liti-

gation before it had an opportunity to be otherwise
caught in its tentacles and leave the competitor with-

out a remedy." Kobe, Inc. v. Dernpsey Pttmp Co., 198
F.2d 416, 425 (10th Cir. 1952) certiorari denied 344
U.S. 837, 73 S.Ct. 46, 97 L.Ed. 651 (1952).

In Hozeltine Research, Inc. v. Zenith Radio Corpora-

tion, 239 F.Supp. 51 (1965), the facts were very

similar to the case at bar. There the plaintiff controlled a

pool of television patents and forced the defendant to

take a package license with fees based on gross revenues.

The plaintiff filed numerous infringement suits against

those ".
. . who refused to sign its license agreement" ( Id.

at 70). The court in holding for the defendant recognized

the coercive effect of infringement threats and suits:

"It [the defendant infringer] was forced either to

cease manufacturing and selling the television receiv-

ers, pay tribute with consequent increase in costs or
incur the expenses incident to the defense of pro-
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tracted patent litigation. Although defendant's choice

determined the nature and amount of the resulting

damages, it was the necessity of having to choose

that occasioned the injury." (7c?. at 72.)

In judging that there was no abuse of federal or state

process from plaintiffs bringing the present suits (R.

37, Concl. 7), the district court chose to ignore the

Washington statute and refused to follow basic concepts

of equity applied in the federal system.

Ample evidence is in the record of threats, coercion

and a systematic scheme. The following findings of fact

by the trial court are proof of a scheme: ASCAP is pay-

ing all expenses of these actions and tlie others which

were settled (R. 37, Fact 55); ASCAP selected and re-

tained the law firms (R. 37, Facts 55 and 56); ASCAP
arranged to have stations monitored for infringements

(R. 37, Fact 57) and continues to do so (R. 37, Facts 58,

59); ASCAP has authority to commence these actions and

other actions (R. 37, Facts 60, 61); and to arrange for

settlement (R. 37, Fact 62).

It is hardly a coincidence that in 1962, almost three

decades after passage of the Washington law, nearly 100

copyright owners—all members of ASCAP—sued for in-

fringement within a period of a few months. Clearly these

circumstances show a "campaign or scheme." They also

show "extortionate means and terrorizing practices."

In the eighteen months prior to the trial appellees and

other ASCAP members brought 15 suits against 11 radio

stations, alleging 272 infringements (R. 37, Fact 63). The

potential liability to the small radio stations was stagger-

ing. Statutory damages alone could amount to $1,360,000.^^

13. Statutory damages can be assessed at $5,000 per performance.
The Copyright Act, 17 U.S.C.A. § 101(b).
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It must be remembered that ASCAP is a combination

of not merely a few copyright holders, but of over 8,800.

When ASCAP commenced these suits it presented to the

defendants the awesome picture of a combine with re-

sources of over $36,000,000 a year and over a million copy-

rights. The sheer size of this combine is intimidating to

any broadcaster.

Another striving piece of evidence is the tactics used

against Wescoast Broadcasting Co. This company was a

defendant in the cases consolidated for trial. It operates

a radio station in Wenatchee, Washington. Immediately

after refusing to sign an ASCAP license and settle suits

pending against it, the company was sued for an addi-

tional 28 infringements on which statutory damages would

not be less than $7,000 but could be $140,000 plus costs

and attorneys' fees (R. 30, Pretrial Order, Plaintiff's An-

swer to Admission 26). $140,000 is as much as the station's

gross income for a full year, and several times its entire

profit (Tr. 304).

More evidence in the record is in Defendant's Exhibit

A-43. On July 15, 1963, ASCAP's lawyer wrote several

form letters to Washington radio stations demanding:

"We have recently settled a number of copyright

infringements in the Federal courts against Washing-
ton radio stations.

"We have prepared a complaint against your sta-

tion for playing copyrighted music for profit without

the consent of the owners. We are authorized to offer

you the same settlement terms, provided you indi-

cate your acceptance of these terms within ten days
from the date of this letter." (Def. Ex. A-43).

The most impressive evidence of intimidation was

ASCAP's arbitrary refusal to license all radio stations lo-
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cated in Washington in 1959 (R. 30, Fact 73). All broad-

casters located in Washington were by a decision made

in New York deprived of the use of over one million

musical compositions combined in the largest music li-

censing repertory in the world!

Finally, one must ask why was one defendant, Rogan

Jones, sued personally? By suing this individual, the ap-

pellees and ASCAP hoped to intimidate him by threat

of loss of his personal assets into signing a license. They

wanted to make him an example of what was in store

for others who fouglit them. Whereas all other broad-

casters were sued for only a few infringements, Mr. Jones

was sued for scores of them. It takes no stroke of genius

to realize that Mr. Jones had been singly selected for

annihilation. If this is not evidence of a carefully plotted

"systematic campaign" and "terrorizing practices" it would

be diflBcult to know what else the legislature of Wash-

ington could have had in mind in using these words in

its statute. Parenthetically, it should be noted that ASCAP
succeeded in defeating Mr. Jones. The risk of having to

pay the judgment of over $73,000 was too great and he

signed an ASCAP license (R. 49, Settlement Agreement).

Appellees Have Misused Their Copyrights in Violation

of Public Policy and the Federal Anti-Trust Laws

Specification of Errors 2, 20, 31, 32, 33, 35, 42

Introduction

The plaintiffs, through their conduct as described here-

after, are guilty of two distinct malpractices, either of

which constitutes a defense, and either of which is grounds

for injunctive relief and damages.
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First. The plaintiflFs are unlawfully extending their copy-

right monopolies. Moiion Salt Co. v. Siippiger, 314 U.S.

488 (1942); Hazeltine Research, Inc. v. Zenith Radio

Corporation, 239 F.Supp. 51 (1965); M. Witmark &
Sons V. Jensen, 80 F.Supp. 843 (D. Minn. 1948) and cases

cited therein.

Second. The plaintiffs are violating Sections 1 and 2 of

the Sherman Antitrust Act, by pooling copyrights, price

fixing, sharing fees, block booking, and monopolization

of performing rights. United States v. Loews, Inc.,

371 U.S. 38 (1962); Northern Pac. R. Co. v. United

States, 356 U.S. 1 (1958); United States v. Para-

mount Pictures, Inc., 334 U.S. 131 (1948); Internutiorml

Salt Co. V. United States, 332 U.S. 392 (1947); Mercoid

Corporation v. Mid-Continent Investment Co., 320 U. S.

661 ( 1944 ) ; Hazeltine Research, Inc. v. Zenith Radio Cor-

poration, 239 F.Supp. 51 (1965); M. Witmark & Sons

V. Jensen, supra; Alden-Rochelle, Inc. v. ASCAP, 80

F.Supp. 888 (1948); Alden-Rochelle, Inc. v. ASCAP, 80

F.Supp. 900 (1948).

Abuses of the patent and copyright privilege are classic

violations. Early and late court decisions without excep-

tion condemn pooling copyrights and patents when licens-

ing through a central agency which imposes competitive

restraints, (See e.g.. United States v. Masonite Corp., 316

U.S. 265 (1942)) and tying agreements as in the Loew's

case, supra, the Zenith Radio case, supra, and others cited

before and hereafter.

A copyright owner is entitled to exercise the same rights

that any other seller of property enjoys. But he cannot

exercise his copyrights as a part of a larger plan to violate
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the antitrust laws. He cannot do as appellees and the other

members of ASCAP, namely pool and extend his single

monopoly of a particular piece of copyrighted music to

create another vastly larger and more powerful monopoly.

United States v. Loews, 371 U.S. 38 (1962); M. Witmark

& Sons V. Jensen, 80 F. Supp. 843 (D. Minn. 1948);

United States v. Paramount Pictures, Inc., 66 F.Supp. 323

(SDNY 1946); appealed 334 U.S. 131. He cannot grant

or refuse to grant licenses pursuant to an agreement with

competitors—other copyright owners—to regulate compe-

tition. United States v. Gypsum Co., 333 U.S. 364 (1948);

Standard Sanitary Mfg. Co. v. United States, 226 U.S. 20

(1912).

In short:

"Patents give no protection from the prohibitions

of the Sherman Act to such activities, when the li-

censes are used as here, in . . . [a] scheme to restrain."

United States v. New Wrinkle, Inc.; 342 U.S. 371,

378 (1952).

No additional authority is needed for the proposition that

patents and copyrights are treated the same with respect

to abuse of the privilege granted. See, however, United

States V. Loew's, 371 U.S. at 46.

The very natiu'e of ASCAP's organization, its activities

and its methods are so inimical to the Copyright Act and

the antitrust laws that ASCAP and its members have been

constantly embroiled in litigation. This turmoil has re-

sulted in two court decisions that are exactly like the case

at bar. These cases are M. Witmark & Sons v. Jensen and

Alden-Rochelle v. ASCAP, supra. In addition to these two

cases, there are, of course, many more decisions involving

misuse of copyrights and patents which are in point. This
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will be discussed later, but of special significance are

the very recent cases, United States v. Loew's Inc., 377

U.S. 38, decided in 1962, and involving the offense of

block booking of copyrights, and Hazeltine Research, Inc.

V. Zenith Radio Corporation, 239 F. Supp. 51 decided in

the Seventh Circuit in 1965, and involving patent pooling.

The defendant calls the above cases to the court's at-

tention at this time because of their striking similarity to

the present case and respectfully recommends that the

court give them considerable study.

Turning now to the trial court's findings that appellees

and ASCAP are not violating the antitrust laws or unlaw-

fully extending their copyrights.

Unlawful Extension of Copyrights

Specification of Errors 32

Appellant respectfully points out the clearest cases

illustrating unlawful extensions of the copyright privilege.

These are Motion Salt Co. v. Suppiger, 314 U.S. 488

(1942); Mercoid Corp. v. Mid-Continent Investment Co.,

320 U.S. 661 (1944); Hazeltine Research, Inc. v. Zenith

Radio Corporation, 239 F.Supp. 51 (1965); and M. Wit-

nrnrk & Sons v. Jensen, 80 F.Supp. 843 (D. Minn. 1948);

Alden-Rochelle v. ASCAP, 80 F.Supp. 890 (1948).

No one can say it plainer tlian Chief Judge Nordbye

in the Witmark case:

"In view of the Court's finding that the copyright

monopoly has been extended, it is not necessary to

determine whether antitrust violations alone would
deprive plaintilFs of the right to recovery . . .

"It follows, therefore, from the premises that plain-
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tiffs sliould be denied any recovery herein." M. Wit-
mark & Sons V. Jensen, 80 F. Supp. at 850.

Judge Leibell also spelled out the violations in the

Alden-RocheUe decision:

"Many of the cases which held that patent owners
may not combine their patents so as to extend the

monopoly of the one patent by the monopoly of the

other, state the legal principles which prevent two
copyright owners from doing a similar thing. The
leading cases, which hold that such a combination
of patents constitutes an illegal restraint of inter-

state commerce, are reviewed in a recent decision,

United States v. Line Material Co., et al., 33 U.S.

287, 68 S.Ct. 550 (Quotation from case, which fol-

lows, is omitted herein.)" Alden-Rochelle v. ASCAP,
80 F. Supp. 890, 894 (1948).

Judge Goldberg said in 1962 in the Loew's case:

"The antitrust laws do not permit a compounding
of the statutorily conferred monopoly." United States

V. Loew's, Inc., 371 U.S. at 52.

Judge Austin said:

"The reward sought by plaintiff from defendant
for inventions to be licensed in no way related to

the quality of the individual patents and under the

package license each patent drew strength from
others, thus unlawfully extending the monopoly of

each." HazeJtine Research, Inc. v. Zenith Radio Cor-
poration, 239 F. Supp. at 77.

"Plaintiff's offer to license its patents individually

but at royalty rates far in excess of the package rate

was never an alternative to its controlling policy to

grant defendant a license only under all of its patents

. . . This constituted an illegal extension of the patent
monopolies." Ibid.

It seems unnecessary to state that appellees in pooling

their licenses with others, offering only package licenses.

I
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and sharing fees, are cleaily extending tlieir copyrights

unlawfully.

The Effect of the Per Se Rule

There are certain contractual restraints which are con-

demned by Section 1 of the Sherman Act without the

necessity of any exhaustive analysis of the facts. Here the

courts have no discretion. These kinds of restraints are

considered so odious as to be per se unlawful. In other

words, as the Supreme Court said in Northern Pac. Ry v.

United States, supra:

".
. . there are certain agreements or practices which

because of their pernicious effect on competition and
lack of any redeeming virtue are conclusively pre-

sumed to be unreasonable and therefore illegal with-

out elaborate inquiry as to the precise harm they have
caused or the business excuse for their use." Northern

Pac. Ry. V. United States, 356 U.S. at 5.

Thus, agreements between competitors whose purpose

is to fix prices and those of copyright licensors pooling

their copyrights together are unequivocally banned with-

out inquiry to their effect on competition or their justi-

fication. United States v. Socony-Vacuum Oil Co., 310

U.S. 150 (1940); United States v. Loews, Inc., supra;

Northern Pac. Ry. v. United States, supra.

Notwithstanding the per se rule, the trial court in its

findings attached great significance to the fact that the

1950 consent decree enables an applicant for an ASCAP
license to petition the court to set a reasonable fee (R.

37, Fact 26, p. 7; R. 35, p. 4). The district court went

on to say that pooling of copyrights and licensing through

ASCAP is the only practical way for copyright owners

to protect their rights (R. 37, Fact 25, p. 7). Appellees



62

also emphasized in argument to the court that because

joint hcensing is the only "sensible" way to market music

that this justified all the appellees' conduct and excused

their activities (Tr. 120-150).

The answer to these assertions is that the per se rule

applies and the court may not inquire into the reason-

ableness of the rate. The rate itself is immaterial. Fur-

ther, the consideration of commercial convenience to the

copyright holder is also immaterial. Therefore, the trial

court's decision so far as it is based upon these considera-

tions is in error.

The reasonableness of rates is immaterial

Specification of Errors 9, 10

Price fixing under the Sherman Act is illegal per se.

Absolutely no justification can be shown:

"The reasonableness or unreasonableness of the rates

does not militate against the absolute control of

ASCAP to fix prices. The vice of the arrangement is

apparent because, as the Supreme Court stated in

United States v. Socony-Vacuum Oil Co., 310 U.S.

150, 223, 60 S.Ct. 811, 844, 84 L.Ed. 1129, '.
. . the

machinery employed by a combination for price fix-

ing is immaterial.' " M. Witmark & Sons v. Jensen,

80 F.Supp. 843 at 849.

The Trenton Potteries decision is the landmark case for

the proposition that reasonableness is no excuse. Most later

decisions cite and rely upon its mandate as their touch-

stone:

"The aim and result of every price fixing agree-

ment, if effective, is the elimination of one form of

comnetition. The power to fix prices, whether rea-

sonably exercised or not, involves power to control

the market and to fix arbitrary and umeasonable
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prices. The reasonable price fixed today may through

economic and business changes become the unrea-

sonable price of tomorrow. Once established, it may
be maintained unchanged because of the absence of

competition secured by the agreement for a price

reasonable when fixed. Agreements which create such

potential power may well be held to be in them-
selves unreasonable or unlawful restraints without the

necessity of minute inquiry whether a particular price

is reasonable or unreasonable as fixed and without

placing on the government in enforcing the Sherman
Law the burden of ascertaining from day to day
whether it has become unreasonable through the mere
variation of economic conditions. Moreover, in the

absence of express legislation requiring it, we should

hesitate to adopt a construction making the difference

between legal and illegal conduct in the field of busi-

ness relations depend upon so uncertain a test as

whether prices are reasonable. . .
." United States v.

Trenton Potteries Co., 273 U.S. .392, 397-398 (1927).

Thus, the trial court's finding that apellants have an

absolute right to petition the court for a determination

of a reasonable rate is immaterial to this case. The pricing

devices established by paragraph X of the consent decree

(Def. Ex. A-2) may satisfy the Depaitment of Justice,

but they do not satisfy the Supreme Court.

The decree cannot by any stretch of the imagination

sanction pooling arrangements in derogation of the law,

or deprive appellants of their rights bestowed by the

Sherman Act. Yet as being used today, it actually encour-

ages these practices.

Convenience to the appellees is no excuse

Specification of Error 9

"To this defense the shortest answer is that the

law does not allow an enterprise that maintains con-

trol of a market through practices not economically
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inevitable, to justify that control because of its sup-

posed social advantage [citing cases]. It is for Con-

gress, not for private interests, to determine whether

a monopoly, not compelled by circumstances, is ad-

vantageous. And it is for Congress to decide on what
conditions, and subject to what regulations, such

monopoly shall conduct its business." United States

V. United Shoe Mack Corp., 110 F.Supp. 295, 345

(D. Mass. 1953), Aff'd, 347 U.S. 521 (1954).

"The necessities or convenience of the patentee do

not justify any use of the monopoly of the patent

to create another monopoly." Mercoid v. Mid-Con-
tinent Invest. Co., 320 U.S. at 666.

In the most recent case, the court's ruUng is quite clear:

".
. . plaintiff cannot justify such use of the monop-

olies of patents, by arguing the necessities and con-

venience to it of such a policy." Hazelfine Research,

Inc. V. Zenith Radio Corporation, 239 F.Supp. at 77.

"Whatever may be the asserted reason or attempted

justification of Hazeltine, its efforts to compel de-

fendant to accept a package of patents involved use

of the patent or group of patents as a lever . . . Such
a licensing scheme ... is illegal. . .

." Id. at 77.

"If good business reasons and expressions of good
intent would serve as a defense for restraining trade,

the Sherman Act would be rendered impotent and
would afford no aid to the free flow of commerce."
Id. at 78.

In other words, inconvenience is the appellees' problem

and not the covuts' nor the appellant's, and again the

trial court's emphasis and reliance on this feature is im-

material and in error.^"*

I
14. We suggest, however, that appellees could police infringements

through a cooperatively financed organization such as ASCAP, but with-

out tying or coupling the protective efforts with unlawful pooling, price

regulating, or sharing fees. A membership organization supported by
dues could do the policing job.
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Eflfect on competition

The effect of the per se rule is not only to declare

commercial convenience and reasonableness of prices im-

material, it also has the effect of obviating the usual

Sherman Act requirement of showing that the conduct

in question has an adverse effect on competition.

"Certain contractual restraints are usually con-

demned out of hand by the language of Section 1,

without the necessity of any exhaustive analysis of

the facts. Here the courts have little discretion. Re-

straints so presumed to be per se unlawful are those

whose purpose or effect is solely to control the prices

in or foreclose access to the market place. Thus
agreements between competitors whose only purpose

is to fix prices . . . and those of a licensor . . . unrea-

sonably e.xercising leverage to tie a unique product

to some other product have no objective other than

to restrain trade and are necessarily banned if the

language of Section 1 is to have any meaning. Again,

transactions between competitors—regardless of pri-

mary purposes—whose principal effect is to cause an
unnatural increase in the general level of prices in

or arbitrarily to exclude other competitors from the

market, in most cases are likewise viewed as undue
restraints of trade which violate the section.

"
'. . . there are certain agreements or practices which

because of their pernicious effect on competition and
lack of any redeeming virtue are conclusively pre-

sumed to be unreasonable and therefore illegal with-

out elaborate inquiry as to the precise hann they

have caused or the business excuse for their use.'

"

Van Cise, Understanding the Antitrust Laws 24, 25

(1963), citing numerous cases for the above, and
quoting Northern Pac. Ry. v. United States, 356 U.S.

1, 5 (1958).

A landmark case could not state the ade more clearly

or unequivocally:

"Under the Sherman Act, a combination formed
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for the purpose and with the effect of raising, de-

pressing, fixing, pegging, or stabilizing the price of

a commodity ... is illegal per se." United States v.

Socony-Vacuum Oil Co., 310 U.S. 150, 223 (1940).

In view of the above, the appellant is not required to

show how appellees' conduct stifles competition. Never-

theless appellant will show later in this brief how in a real

and practical way appellees' activities stifle competition.

Particular Violations of the Anti-Trust Lau>s

ASCAP and its members are violating Section 1 and 2

of the Sherman Act despite the consent decree. ASCAP

and its members are:

(a) extending their copyright privileges;

(b) fixing prices and stabilizing rates between indi-

vidual copyright members in licensing performance
rights;

( c ) excluding non-member copyright holders from the

market;

(d) tying the license of desirable music to undesirable

music and poor music to valuable music.

(e) forcing full package licensing, and offering illusory

and unreasonable alternatives.

The Witmark and Alden-Rochelle cases clearly establish

these activities as violations, and nothing in the 1950

decree pertaining to broadcasters has changed this. The

facts of the two cases are so like those in the case at bar

that defendants will quote them at length.

The Witniark decision

"Plaintiffs in these cases are seeking (1) damages
for alleged infringement by defendants of certain

musical composition copyrights owned by plaintiffs,

and (2) an injunction restraining future threatened
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violation of these copyrights. Plaintiffs contend that

defendants, who operate certain motion picture the-

atres, give public performance of those compositions

for profit when showing certain films in their theatres

without first obtaining from plaintiffs a license to

perform publicly the compositions for profit. De-
fendants contend that plaintiffs are entitled to no
relief upon the gi-ounds that ( 1 )

plaintiffs have
illegally extended their copyrights, and (2) plain-

tiffs' method of doing business is in violation of the

Shei-man Anti-tmst Act, 15 U.S.C.A. § 1-7, 15 note.

Unless these defenses can be sustained, it follows

from the evidence that plaintiffs have established in-

fringements of the musical copyrights referred to in

the complaint and are entitled to an injunction, dam-
ages and counsel fees.

s a o

"There are some fifteen thousand theatres in the
United States which obtain music performance rights

from ASCAP. The performance rights of any musical

composition controlled by ASCAP may be licensed

singly, but it appears tliat ASCAP's copyrighted

music is always licensed as a group under a blanket

license from ASCAP. And while the copyright own-
ers, including the plaintiffs herein, since the consent

decree entered into in 1941 between ASCAP and
the Federal Government may deal individually with

anyone seeking a license for the performance of their

composition publicly for profit, it seems that, in the

licensing of the performance rights of the music inte-

grated in a sound film, as a matter of practice the-

atre owners have but little opportunity to obtain

licenses from the many individual copyright owners
belonging to ASCAP who may have copyrighted
music in the particular film purchased by the theatre

owner. Defendants term the right of granting in-

dividual licenses by the individual ASCAP copyright
owner as 'illusory' in that the motion picture theatre

owner is generally required to buy lus pictures for

his theatre before he knows what copyrighted music
may be contained therein. . . . and there is no deviation

in the manner in which theatre owners obtain a li-

cense for the performance rights of copyrighted
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music. They all clear through ASCAP, and for years

ASCAP has built up its business in this regard ac-

cordingly and with full knowledge of all of these

circumstances. In fact, one of the witnesses, in-

formed as to the methods of doing business in this

regard, testified, and his testimony is not contra-

dicted, that he had never heard of any theatre owner
approaching anyone but ASCAP for performance

rights where the music was copyrighted by an

ASCAP member." M. Witinark & Sons u. Jensen, 80
F.Supp. at 844-845.

At this point it can be seen how similar the Witmark

case is to the present case. The nature of the plaintiffs'

actions and the defendants' contentions are identical.

Both theatre owners and radio broadcasters must have

ASCAP music (Tr. 165, 205, 264, 273). In both the copy-

right owner members of ASCAP could deal individually

(R. 37, Facts 23, 24, 25, p. 7), and in both, as a matter

of practice, they do not or will not. There is no devia-

tion in the manner in which radio owners obtain per-

formance rights licenses, and it is impossible for radio

stations to contact copyright owners for individual licenses

prior to playing each record (R. 37, Facts 24, 25).

Mr. Lincoln Miller testified, and the testimony is un-

contradicted, that he has never heard of any radio broad-

caster approacliing anyone but ASCAP for performance

rights (Tr. 165).

Continuing with Judge Nordbye's decision:

"The United States Court of Appeals for this cir-

cuit has held in Remick Music Corp. v. Interstate

Hotel Co., (1946), 157 F.2d 744, at page 745, certiorari

denied, 329 U.S. 809, 67 S.Ct. 622, 623, 91 L.Ed.

691, 1296, that the right to perform a composition

publicly for profit and the right to record it are sep-

I
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arate and independent rights.

o o o

"And because of the claimed right to split the

licensing of the recording rights and perfonnance
rights, plaintiflFs urge that the asserted extension of

their copyrights is merely the copyright monopoly
which has inured to them because of the advance-

ment in the motion picture industry which has in-

augurated sound films and devised the teclinique of

integrating the sound script with the background of

music and songs ... By placing the control of per-

fonnance rights for motion pictures in a Society

maintained by them, they have obtained a potential

economic advantage which far exceeds that enjoyed

by one copyright owner. The power, although it may
be argued it has been benevolently exercised in the

past, nevertheless fully exists. Tlirough ASCAP, these

plaintiffs and their associates by a refusal to license,

or by the imposition of an exorbitant performance
license fee, can sound the death laiell of every mo-
tion picture theatre in America. That it would not

be good business economics for them to do so does
not mitigate the economic advantage which these

plaintiffs have obtained in addition to that which
is granted to them by their lawful copyright monop-
oly. Free competition among the members of ASCAP
to license individually their music is effectively

curbed, if not completely obliterated, by the scheme
of operation which the members of ASCAP have
adopted . . . The pooling of all license fees obtained
from the licensing of some 80% of all sound music
in motion pictures and the sharing of the revenues
thus obtained permit each copyright owner to enjoy
the benefits obtained by other copyright owners. So
it will be seen that plaintiffs have also tied their

copyrights with other copyrighted music and thus

have shared in the rewards which are obtained from
other copyrighted material.

"Instead, therefore, of having a single monopoly
of a particular piece of copyrighted music and the

benefits which that might afford, every copyright
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owner of music in ASCAP obtains the added eco-

nomic power and benefit which the combined
ASCAP control gives to them and their associates.

Obviously, no one copyright owner would have the

monopolistic power over the motion picture industry

which ASCAP now enjoys.

o o e

"However free plaintiffs and their associates in

ASCAP may have been from any design or intent

to extend their copyright monopoly, or however
beneficial it may be for them to carry on their busi-

ness in this manner, or however inconvenient it may
be for them to function otherwise, such facts and
circumstances will not peiTnit them to enlarge their

lawful monopoly. As stated by the Supreme Court
iji B. B. Chemical Co. v. Ellis, 314 U.S. 495, 498,

62 S.Ct. 406, 408, 86 L.Ed. 367: "'...The patent

monopoly is not enlarged by reason of the fact that

it would be more convenient to the patentee to have
it so, or because he cannot avail himself of its bene-
fits within the limits of the grant.'

"It is the collective acts and agreements of plain-

tiffs and their associate members which have diverted

their copyrights from their 'statutory purpose and
become a ready instrument for economic control in

domains where the anti-trust acts or other laws not

the patent statutes define the public policy.' Mercoid
Corporation v. Mid-Continent Inv. Co., supra, 320
U.S. at page 666, 64 S.Ct. at page 271. Refuge can-

not be sought in the copyright monopoly which was
not granted to enable plaintiffs to set up another
monopoly, nor to enable the copyright owners to tie

a lawful monopoly with an unlawful monopoly and
thus reap the benefits of both.

"It seems undeniable that there is no competition
among ASCAP members. Competition is effectually

restrained because all licenses are granted by ASCAP
under its control and domination. All earnings de-
rived from licenses are pooled and divided among
the members . . . And while it is contended that tlie
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present rates arrived at in February, 1948, were
acquiesced in by some twelve thousand motion pic-

ture exhibitors as being fair and reasonable and that

they were wiUing to execute contracts with ASCAP
thereunder, the price fixing power was nevertheless

vested in ASCAP. The reasonableness or unreason-

ableness of the rates does not militate against the

absolute control of ASCAP to fix prices. The vice

of the arrangement is apparent because, as the Su-

preme Court stated in United States v. Socony-
Vaciimn Oil Co., 310 U.S. 150, 223, 60 S. Ct. 811,

844, 84 L.Ed. 1129, '.
. . the machinery employed by

a combination for price fixing is immaterial. Under
the Sherman Act a combination formed for the pur-

pose and with the effect of raising, depressing, fixing,

pegging, or stabilizing the price of a commodity in

interstate or foreign commerce is illegal per se.'

"It cannot be denied, therefore, that plaintiffs and
their associates, acting in concert through ASCAP,
fix prices and completely control competition and
thereby restrained trade in violation of Section 1

of the Sherman Anti-trust Act which declares illegal

'every contract, combination in the form of trust or

otherwise, or conspiracy, in restraint of trade or

commerce among the several states.' Moreover, it

seems inescapable on this record that plaintiffs,

through ASCAP, have achieved monopolistic domina-
tion of the music integrated in the sound films in

the motion picture industry and have effectively mo-
nopolized that part of trade and commerce in viola-

tion of Section 2 of the Sherman Anti-trust Act."

M. Witmark & Sons v. Jensen, 80 F.Supp. 847-850.

(Emphasis added)

The Alden-Rochelle decision

"So that ASCAP might act for all its members most
effectively, each member assigned to ASCAP the

non-dramatic performing rights of his copyrighted
musical compositions. The sums that ASCAP col-

lected were kept in a common fund and a division

of the proceeds, less expenses, was made at regular

intervals. The division was one-half to the publisher
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members, and one-half to the composer and author

members.

"ASCAP is governed by a board of directors of 24
members. Prior to 1941 they were self-perpetuating,

but since then 12 members are selected by the

publishers and 12 by the composers and authors.

The 12 who represent the publishers determine how
the publishers' share of the fund shall be divided

among the publishers; the 12 directors who represent

the composers and authors perform a like service in

allotting their respective shares to the composers and
authors. From their determination there is a right

of appeal to the Board of Appeal; and from its de-

cision an appeal may be taken to the full board of

directors.

"The division of the publishers' share among the

publisher members is based upon the popularity,

earning capacity, seniority and the number and qual-

ity of the compositions in a publisher members'
catalog. Popularity or vogue is determined by a sur-

vey of the compositions played over certain broad-
casting chains in a given period." Alden-Rochelle v.

ASCAP, 80 F.Supp. at 891.

This is exactly the same procedure ASCAP follows

today. See Articles of Association of ASCAP, Article IV

and Article XV, Sec. 1(c) (Def. Ex. A-4).

As in the present case, the court also found that indi-

vidual per piece licensing would be impracticable.^^

15.

"A 'per piece' license would be commercially impracticable. Ex-
hibitors frequently contract for films before they are produced.

The 'cue sheets' for the film are made available when the picture is

released for exhibition purposes. They list the musical compositions

included in the picture. The extra labor and great e.xpense of get-

ting 'per piece' licenses for the musical compositions on a film is

evident when we consider the film needs of an average neighborhood
house, which exhibits two double feature shows weekly. Each fea-

ture contains parts or selections from about 20 musical compositions.

Eighty per cent of the musical compositions on films is ASCAP
music. That would require 64 'per piece' licenses a week, not in-
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Nevertheless, in Alden-Rochelle, the court found that

ASCAP and its members were in violation of both Sec-

tions 1 and 2 of the Sherman Act:

"Almost every part of the ASCAP structure, almost

all of ASCAP's activities in licensing motion picture

theatres, involve a violation of the anti-tnist laws.

Although each member of ASCAP is granted by the

copyright law a monopoly in the copyrighted work
it is unlawful for the owners of a number of copy-

righted works to combine their copyrights by any
agreement or arrangement, even if it is for the pur-

pose of thereby better preserving their property

rights." Ibid.

The significance of Alden-Rochelle and
M. Witniark & Sons

Faced with the rulings of Alden-Rochelle and Wit7nark,

the conclusions of the trial comt in this case that com-

mercial expedience is an excuse and that the anti-trust

laws have not been violated are incredible. If not, then

the Alden-Rochelle and Wittnark cases should be re-

versed and the principles upon which they are founded

declared no longer the law.

ASCAP's price fixing in the broadcasting industry

(Specification of Error 10)

As previously established, not only does ASCAP's board

of directors initially determine the fees charged (R. 30,

eluding licenses for music which is used on newsreels and short sub-

jects. Exhibitors naturally prefer a blanket license good for a year,

covering all musical compositions controlled by A.SCAP. For a 'per

piece' license ASCAP charges $10.00, plus. For a yearly blanket

license the cost to the average neighborhood theatre is less than

$100. Not a single theatre ever requested a 'per piece' license from

ASCAP." Id., at 893.
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Fact 24, p. 6), but it also determines the t\qpe of licenses

which will be oflFered.

"Q. The Board of Directors of ASCAP initially deter-

mines the license rates for ASCAP's repertory and
the terms of the licenses, doesn't it?

"A. Yes." (Def. Ex. A-31g, testimony of Stanley Adams,
President of ASCAP.) (Emphasis added.)

This is a form of price fixing regardless of the exact

rate of the fee.

Furthermore, Stanley Adams, President of ASCAP, tes-

tified:

(a) One of the primary purposes of ASCAP is to

assure the member a uniform price for his work.

(Def. Ex. A-31g, p. 59)

(b) The rate charged for music has nothing to

do with the type of music used. (Def. Ex. A-31g,

p. 61)

(c) There is one rate charged to all stations, re-

gardless of the amount of music each uses, the kind

of music each uses, or the quality each uses. (Def.

Ex. A-31g, p. 61)

The consent decree only requires ASCAP to issue two

types of licenses—blanket and per program. The decree

does not require that ASCAP issue any other kind of

license, and it does not state that these are the only

kinds of licenses ASCAP can offer. See United States v.

ASCAP, No. 13-95 Amended Final Judgment, Section VI.

(Def. Ex. 2).

Judge Sylvester J. Ryan, in a 1962 proceeding under

the 1950 decree, held that the court administering the

consent decree was powerless to compel ASCAP to issue

different types of licenses from the two called for. The

court held Section IX deals only with the procedure for
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determining reasonable fees, not types of licenses.

"The entire Section IX, which speaks of a fee for

the 'license requested' following application for a
license . . . deals with the procedure for determining
the reasonable license fees, not types of licenses. The
words 'license requested' do not mean that an ap-
plicant for a license is given the right under the
decree to compel ASCAP to give any type of license

it demands and have the court fi.x the fee." United
States V. ASCAP, In the Matter of the Application
of Shenandoah Valley Broadcasting, Inc., Civil 13-95,

supra.

Therefore, copyright owners, by their membership in

ASCAP, in pooling their copyrights, are enabled through

the selection of the form or type of license they chose to

issue to in practical effect regulate and stabilize the prices

at which they sell their copyrights. This is accomplished

by refusing to calculate fees except by a percentage of

gross revenues. All other kinds of licenses, such as per

piece, licenses for specialty catalogues at reduced rates

and clearance at the source by licensing recording com-

panies, are denied. (See R. 30, Facts, 81, 82, 83, p. 14.)

ASCAP has effectively fixed the range within which

music users can obtain licenses by formulating the type

of license and the boundaries for assessments of fees.

"Hence prices are fixed within the meaning of the
Trenton Potteries Co. case if the range within which
purchases or sales will be made is agreed upon, if

the prices paid or charged are to be at a certain

level or on ascending or descending scales, if they
are to be uniform, or if by various formulae they
are related to the market prices, they are fixed be-
cause they are agreed upon. And the fact that, as

here, they are fixed at the fair going market price is

immaterial." United States v. Socomj-Vacuum Oil
Co., 310 U.S. 150, 222 (1940).
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In United States v. Socony Vacuum Oil Co., it was

held that price fixing can be accompUshed in many ways,

for example where

".
. . the means for price fixing are purchases or

sales of the commodity in a market operation or,

as here, purchases of a part of a supply of the com-
modity for the purpose of keeping it from having a

depressive effect on the markets ..." Id. at 224.

Thus, the members of ASCAP have in concerted action

agreed to offer only one form of license to broadcasters.

This form calls for only one uniform method of payment,

namely, on a selected uniform percentage of gross plus

a uniform sustaining fee. This is price fixing pure and

simple.

It has been stipulated, some stations desire and need

only special styles or catalogues of music programming

such as western, religious, "good music," classical and

"top 40" (R. 30, Fact 81, p. 14). ASCAP does not offer

licenses for special catalogues in order to satisfy these

needs (R. 30, Fact 82, p. 14). Instead, by the bulk form

of license ASCAP chooses to issue, broadcasters are re-

quired to subscribe to and pay for a catalogue of over

one million compositions containing much music which

is absolutely worthless to them. The vast portion of it

is outdated, much of it is of a style most stations cannot

use, most of it of inferior quality, and never had any

value whatsoever for radio use (R. 30, Fact 83, p. 14).

Lincoln M. Miller, assistant president, Queen City

Broadcasting Company, operator of KIRO, AM-FM and

TV station, testified without contradiction as follows:

"Q. So you believe that the blanket license you have
today from ASCAP is significantly cheaper than
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the cost would be to you then to take the kind

of hcense you discussed?

"A. It is cheaper than that, certainly not higher. It is

still—we are still paying for a lot of music we
can't possibly use." (Tr. 173)

In United States v. Masonite Corporation, 316 U.S. 265

(1942), the defendants, who were patent holders, used

cross-licensing agreements as the vehicle to pool their

patents. The patent holders established a community de-

vice to sell their patented products. The method used

was that each patent holder appointed the Masonite com-

pany to handle the sales of its products. As with ASCAP,

Masonite set the initial prices and terms of sale.

The court in Masonite struck down the patentees' joint-

selling device as a violation of the Sherman Act, saying:

"Control over prices thus becomes an actual or po-
tential brake on competition. This kind of market-

ing device thus actually or potentially throttles or

suppresses competing and non- infringing products

and tends to place a premium on the abandonment
of competition . . . the power of this kind of com-
bination to inflict the kind of public injury which
the Sherman Act condemns renders it illegal per se.

If it were sanctioned in this situation it would permit
the patentee to add to his domain at public expense
by obtaining command over a competitor. He would
then not only secure a reward for his invention, he
would enhance the value of his own trade position

by eliminating or impairing competition. That would
be no more permissible than a contract between a
copyright owner and one who has no copyright, or

a contract between two copyright owners or pat-

entees, to restrain the competitive distribution of the

copyrighted or patented articles in the open market."

United States v. Masonite Corporation, 316 U.S. at

281-282.



78

The right to have the court set a reasonable fee under

Section IX of the consent decree is illusory. In the first

place, the Socony-Vacuum Oil Co. decision states:

".
. . the machinery employed by a combination

for price fixing is immaterial." United States v.

Socony-Vacuum Oil Co., 310 U.S. 150, at 223.

In the second place, it establishes an artificial method

of price determination alien to the free play of the

market place. By this device i^rices are not only stabi-

lized within the rigid framework of the blanket formula

ASCAP requires, but the actual fee imposed under these

contracts is immediately insulated from competitive forces.

Thus, copyright holders have neatly and effectively, under

the guise of court supervision, pegged their prices within

a given range and added the stabilizing influence of court

administration.

For would-be users, the right to petition the court for

reasonable fees is also illusory. The 1959 all-industry

radio committee negotiations leading to determination of

fees pursuant to paragraph IX of the decree took over

a year and a half to complete. It is economically impos-

sible for individual broadcasters to obtain a rate deter-

mination under paragraph IX. The legal fees alone would

be more than the license fees defendants would have to

pay for over a decade under the present forms of license.

Nor is appellant impressed with appellees' argument

that after the 1950 decree the individual members of

ASCAP have the right to license their music individually

and all that ASCAP has is a non-exclusive right. This

was no obstacle to Judge Nordbye or Judge Liebell:

"In passing, it may be noted that the consent de-

cree of 1941 permitting individual copyright owners
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to issue individual licenses for performance rights

does not preclude a finding that ASCAP is in viola-

tion of the anti-trust laws in other respects." M.
Witmark & Sons v. Jensen, 80 F.Supp. 843, 849.

The Zenith Radio Corporation decision is particularly

appropriate to this argument. It opposes the trial court's

conclusion that offering to license individual copyrights

by individual owners (R. 37, Fact 25, p. 7; Fact 50, p.

15) and the fact that the license riglits ASCAP has are

non-exclusive justify the pooling device. (R. 37, Fact 21,

p. 6)

In the Zenith case, the plaintiff sued for infringements,

and defendant Zenith asserted that plaintiff was misusing

its patents in violation of public policy and the Sherman

Act, Sections 1 and 2, and it ".
. . therefore, came into this

court with unclean hands and is therefore barred from

receiving any relief ..." Hazeltine Research, Inc., v.

Zenith Radio Corporation, 239 F.Supp. at 69. As in the

present case, the plaintiff had through the years accu-

mulated a huge number of patents for licensing the elec-

tronics industry. Royalties were required to be paid on

the licensees' entire production, whether its products em-

ployed any or many of the plaintiff's patents. As in the

present case, the license was in effect a covenant not to

sue the licensee or its customers should the plaintiff deter-

mine there was an infringement. Id. at 69, 70. (Compare

the standard ASCAP licenses, Def . Ex. 9. ) During the

course of attempting to have Zenith sign a full package

license, the plaintiff offered several alternatives of less

than full packages but at unrealistic rates. Zenith refused

them all and was sued for infringement. (See various

offerings by the plaintiffs, Id. at 70-72. ) The court said of

the various alternatives:
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"PlaintifFs offer to license its patents individually

but at royalty rates far in excess of the package rate

was never an alternative to its controlling policy to

grant defendant a license only under all its patents.

Rather, it was proposed by Hazeltine in the later

stages of its negotiations in the instant case to cloak

the harshness of the original demand by seemingly

meeting the request of defendant in that regard.

Although it may be said that the Hazeltine proposals

on the surface were offers to treat of individual

patents, the design was quite apparent—to force by
unlawful coercion the acceptance of unwanted pat-

ents. This constituted an illegal extension of the pat-

ent monopolies. Whatever may be the asserted reason

or attempted justification of Hazeltine, its efforts to

compel defendant to accept a package of patents in-

volved the use of one patent or group of patents as

a lever to compel the acceptance of a license under
others. Such a licensing scheme under applicable

decisions of the Supreme Court is illegal and con-

stitutes a misuse of the patents invoh'ed." Id. at 77.

Blind selling practices and block booking

There is absolutely no way for a broadcaster to know

at any given time whether a particular composition is in

the ASCAP repertory. ASCAP's pool of over a million

copyrights is far too vast for any individual broadcaster

to cope with. ASCAP's repertory changes literally from

minute to minute (R. 37, Fact 23, p. 7). Therefore, if a

broadcaster signs one of the two forms of ASCAP blanket

licenses he still doesn't have protection from infringe-

ment, which is the only value of the licenses. ^^ These

facts spell out a case of blind selling practices. These

practices were condemned in the Wif7ruirk and Alden-

16. If records were cleared at the source by recording companies
(which the ASCAP Membership Agieement prohibits, see argument later

in this brief), there would be no problem. This is the practice in the

movie industry, as a result of the Witmark and Alden-RnrhcUe cases, and
the subsequent amendment of the consent decree in 1950.
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Rochelle cases, about which cases enough has already

been stated.

The Witmark and Alden-Rochelle courts also found

ASCAP's members in violation of the Sherman Act for

block booking activities.

"By pooling their rights and pooling the license

fees derived therefrom, each in some way shares in

the copyrighted work of the others. This has all the

evils of 'block booking' which was analyzed and con-

demned in U. S. V. Paramount Pictures, D.C. 66 F.

Supp. 323 at pages 348-349, and in the opinion of the

U. S. Supreme Court Mav 3, 1948." Alden-Rochelle,
Inc., V. ASCAP, 80 F.Supp. at 895.

Appellees are still today pooling their rights and

nothing has changed since these decisions.

A more recent pronouncement condemning block book-

ing is the case of United States v. Loew's, Inc., 371 U.S.

38 ( 1962 ) . In the Loetv's case the United States brought

separate anti-trust actions against six major distributors

of copyrighted movie films for television exhibition, alleg-

ing that each defendant had engaged in block booking

in violation of Section 1 of the Sherman Act. The com-

plaints asserted that the defendants had, in selling to

television stations, conditioned the Hcense or sale of one

or more feature films upon the acceptance by the station

of a package or block containing one or more unwanted

inferior films.

As in the present case, the appellees claimed they

offered Hcenses for individual films. In the Loew's case

the television stations had indeed requested licenses for

individual films. The court found the various offers to

license individual films were actually illusory. (Cf. the

Zenith Radio case, supra.

)
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This is the same situation that exists in the music in-

dustry. It would be a "useless and futile act" for appel-

lant to request a per piece hcense (No. 30, Fact A.F. 27,

p. 16). Making a request is not significant anyway, be-

cause, as noted in Alden-Rochelle, 80 F.Supp. at 893,

"Not a single theatre ever requested a 'per piece' license

from ASCAP."

Broadcasters on numerous occasions have requested

per piece licenses from ASCAP and the reply has been

silence (Def. Ex. A-15 to A-22, letters requesting per

piece licenses). The fact is that there is not a single per

piece license existing between any of the numerous ap-

pellees herein, or ASCAP, and any user of music in the

State of Washington (R. 30, Fact 21, 26, 28, pp. 5, 6),

and there aren't even any per program licenses (R. 30,

Fact 62, p. 11). Whenever ASCAP writes broadcasters, no

mention is made of the availability of per piece contracts

(Def. Ex. A-24, being several letters from ASCAP to

radio stations). More significantly, when ASCAP's and

these appellees' lawyer threatened to sue several broad-

casters in 1963, the demand was made that the station

sign blanket licenses and no mention was made of the

availability of per program or per piece licenses (Def.

Ex. A-43).

Tying agreements

It has been stipulated in this case that each musical

copyright is "unique" (No. 30, Agreed Fact 61, p. 11).

In the Loews case the court condemned tying agree-

ments per se because of the unique nature of copyrights.

"This case raises the recurring question of whether
specific tying arrangements violate Section 1 of the

i
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Sherman Act. This court has recognized that 'tying

agreements serve hardly any purpose beyond the

suppression of competition.' " United States v. Loews,
Inc., 371 U.S. 38, 44 (1962).

A showing of market dominance is not required.

"The standard of illegality is that the seller must
have 'sufficient economic power with respect to the

tying product to appreciably restrain free competition

in the market for the tied product . .
.' Northern

Pacific R. Co. v. United States, 356 U.S. 1, 6. Mar-
ket dominance—some power to control price and to

exclude competition—is by no means the only test

of whether the seller has the requisite economic
power. Even absent a showing of market dominance,

the crucial economic power may be inferred from
the tying product's desirability to consumers or from

uniqueness in its attributes." Id. at 45.^'

Note that the court stressed both "uniqueness" and the

product's "desirability to consumers."

"Since the requisite economic power may be found
on the basis of either uniqueness or consumer appeal,

and since market dominance in the present context

does not necessitate a demonstration of market power
in the sense of Section 2 of the Sherman Act, it

should seldom be necessary in a tie-in sale case to

embark upon a full-scale factual inquiry into the

scone of the relevant market for the tying product

and into the corollary problem of the seller's per-

centage share in that market. This is even more ob-

viously true when the tying product is patented or

copyrighted, in which case, as appears in greater

17. The Loews action was instituted under Section 1 of the Sherman
Act, because Section 2 was not needed. In the present case, however,

both would be applicable because ASCAP has market dominance. The
Loew's case involved only a few dozen films rather than over a million

copyrights like ASCAP—more than 50 per cent of all performances by
stations are compositions controlled by ASCAP (No. 37, Fact 18, p. 5),

music is essential to stations (Tr. 6) and without ASCAP music stations

would not be able to operate (Tr. 165, 205, 246, 273).
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detail below, sufBciency of economic power is pre-

sumed." Ibid, footnote 4.

"The requisite economic power is presumed when
the tying product is patented or copyrighted, Inter-

national Salt Co. V. United States, 332 U.S. 392;

United States v. Paramount Pictures, Inc., 334 U.S.

131. This principle grew out of a long line of patent

cases which had eventuated in the doctrine that a

patentee who utilized tying arrangements would be
denied all relief against infringements of his patent.

Motion Picture Patents Co. v. Universal Film Mfg.
Co., 243 U.S. 502; Carbice Corp. v. American Pat-

ents Dev. Corp., 283 U.S. 27; Leitch Mfg. Co. v.

Barber Co., 302 U.S. 458; Ethijl Gasoline Corp. v.

United States, 309 U.S. 436; Morton Salt Co. v.

G. S. Suppiger Co., 314 U.S. 488; Mercoid Corp. v.

Mid-Continent Investment Co., 320 U.S. 661. Ibid.

at 45 and 46.

In United States v. Paramount Pictures, Inc., 334 U.S.

131, 156-159, the principle of the patent cases was ap-

plied to copyrighted films which had been block booked

into movie theatres:
'

"It is said that reward to the author or aitist serves to

induce release to the public of the products of his

creative genius. But the reward does not serve its

public purpose if it is not related to the quality of

the copyright. Where a high quality fihn greatly

desired is licensed only if an inferior one is taken,

the latter borrows quality from the former and
strengthens its monopoly by drawing on the other.

The practice tends to equalize rather than differen-

tiate the reward for the individual copyrights. Even
where all the films included in the package are of

equal quality, the requirement that all be taken if

one is desired increases the market for some. Each
stands not on its own footing but in whole or in

part on the appeal which another film may have.

As the District Court said, the result is to add to the

monopoly of the copyright in violation of the prin-
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ciple of the patent cases involving tying clauses."

334 U.S. at 158.

The block booking practices of ASCAP completely

thwart any possibility that each composition should stand

on its own footing and command its own value in the

market place.

Appellees, by maintaining membership in ASCAP, frus-

trate the purpose of both the copyright laws and the anti-

trust laws. For example, the two forms of ASCAP blanket

hcenses offered in this state include a "sustaining fee."

This is a flat fee that is related to nothing. It is like a

poll tax, or a penalty, and all music—good and bad

—

shares in the charge.

Appellees even admitted in the pretrial order that:

"The performance rights to some music in ASCAP
repertory is vastly more valuable than the perform-
ance rights to other music in ASCAP's repertory, and
of all the millions of musical compositions copy-
righted a very few become hits or of any significant

value. This is also true of the performance rights to

music written by plaintiffs." ( No. 30, Fact 83, p. 14.

)

How can appellees justify the existence of ASCAP
practices, or even ASCAP, in view of this obvious viola-

tion—poor music sharing in the rewards which should

go to good music—good music subsidizing bad music?

After a running battle in the depositions on this point,

appellees finally conceded that it was impossible to even

tell how much of the ASCAP revenue was attributable

to any particular music, or from where the money came

regarding any particular music (R. 30, Fact 85, p. 14).

The argument that the so-called "Per Program" license

oflFers a meaningful alternative is rendered invalid by the
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Zenith Radio decision:

"Moreover, the reward demanded by plaintiff for a

license under less than the full package of patents

is in no way related to the quality of the patents

since the price is determined solely by the number
of patents chosen and most of the patents in the

package are characterized by Hazeltine itself as

'insignificant.' " Hazeltine Research, Inc., v. Zenith

Radio Corporation, 239 F.Supp. at 72.

By appellees' own admission,

".
. . of all the millions of musical compositions

copyrighted a very few become hits of any significant

value. This is also true of . . . music written by
plaintiffs." (No. 30, Fact 83, p. 14.) (Emphasis

added

)

The Loew's case demonstrates that particularly where

copyrights are concerned little latitude will be condoned:

"There may be rare circumstances in which the doc-

trine we have enunciated under Section 1 of the Sher-

man Act prohibiting tying arrangements involving

patented or copyrighted tying products is inapplica-

ble. However, we find it difficult to conceive of such

a case, and the present case is clearly not one. . . .

"Enforced block booking of films is a vice in both

the motion picture and television industries, and that

the sin is more serious ( in dollar amount ) in one than

the other does not expiate the guilt for either."

Loew's, Inc., supra, at 49 and 50.^^

18. The court disposed of one trial court's points and an argument

appellees make herein. Appellees contend that the individuals stand

ready to negotiate with the broadcasters (R. 37, Fact .50, p. 15). This

is nonsense as a practical matter. Appellees contend that, because of

the illusory possibility that someone might sometime try to locate some

of the over 8,000 members of ASCAP for separate licenses, their whole

colossal tying agreement is somehow cleansed:

"Appellants . . . make the additional argument that each of them

was found to have entered into such a small number of illegal con-

tracts as to make it improper to enter injunctive relief. Appellants

urge that their over-all sales policies were to allow selective pur-

chasing of films and that, in light of this, the fact that a few con-
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The Loews and Zenith Radio cases also dispose of the

argument that the ASCAP bulk licensing arrangement

is somehow necessary to the industry. ^^

".
. . tying arrangements, once found to exist in a

context of sufficient economic power, are illegal 'with-

out elaborate inquiry as to . . . the business excuse

for their use,' Northern Pacific R. Co. v. United

States, 356 U.S. 1, 5." Id. at 51 and 52. (See also,

Hazeltine Research, Inc., v. Zenith Radio Corpora-

tion, supra.)

Refusal to license performance rights with

recording rights

(Specification of Errors 2, 16, 17, 20-24, 20-25,

20-26, 20-28(c), 33, 34, 42-9)

Particular contractual devices to restrain

ASCAP's members have in force mutual restrictive agree-

ments making it impossible for other and new methods

tracts were found to be illegal does not justify the entering of in-

junctive relief. We disagree. Illegality having been properly found,

appellants cannot now complain that its incidence was too scattered

to warrant injunctive relief. The trial judge, exercising sound judg-

ment, has concluded that injunctive relief is necessary to prevent

further violations." Id. at 50.

The foregoing case makes the present case a fortiori. Whereas the

defendants in the Loews case had many legal contracts and only a few

illegal ones, the plaintiffs in relation to ASCAP have an immense tying

agreement and virtually no competitive licenses.

Other reasons making the present a fortiori are: (1) ASCAP does not

advise broadcasters that there are different licenses available to them,

nor do appellees or other members of ASCAP (Def. Ex. A-24). (2) In

Washington no other forms of licenses were filed with the Secretary of

State as being available to broadcasters (R. 37, Fact 49, p. 15). (3)

In the Lnew's case film salesmen vigorously competed among themselves

to sell their film lines, but ASCAP members never go into the field to

sell their product (Def. Ex. A-31a, pp. 60-62).

19. We frankly don't know how anyone would know this since as far

as broadcasters are concerned ASCAP preceded them and have never

offered anything else as an alternative. ASCAP started doing business

in 1914. By the time the broadcasting industry came on the scene

ASCAP's economic power and market control was already complete.

No alternatives could be tried or tested.
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of marketing music to develop. The trial court found the

following facts which were previously stipulated to by

the parties:

"Recording companies generally acquire only the

recording rights to musical compositions." (No. 37,

Fact 71, p. 19.)

"At the time of the alleged infringement and now,
there were and are no licenses in effect between
ASCAP or any plaintiff and any recording company
authorizing broadcasting stations to perform any mu-
sical composition publicly for profit." (No. 37, Fact

72, p. 19.)

"ASCAP has never offered such to recording com-
panies nor to defendants' knowledge has any such
license ever been requested." (No. 37, Fact 73,

p. 19.) ,

"None of the plaintiffs has ever offered such li-

censes to recording companies nor to defendants'

knowledge has any such license been requested."

(No. 37, Fact 74, p. 19.)

ASCAP and its members control the rights of public

performance of all musical compositions in ASCAP's rep-

ertory recorded with recording companies. This restrain-

ing feature, when applied to performance rights recorded

or synchronized with movie films, was struck down by

Judge Leibell in the Alden-Rochelle decree.

It is obvious why performance rights are not cleared

at the source. This would require ASCAP's members to

compete among themselves and bargain with recording

companies on prices for clearance of performance rights.

It was stipulated that composers and publishers actively

compete to have their music recorded by recording com-

panies and played by broadcasting companies (No. 30,

Fact 70, p. 12). However, though there is competition
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among ASCAP members to have their music recorded in

the first instance, there is no competition to sell perform-

ance rights because these are split off from the recording

rights and licensed in bulk. (See Appendix '"G" for testi-

mony of one witness which demonstrates the paradox of

radio stations being urged to play music on the one hand

and then being forced to pay for the favor.) Herman

Starr, president of one of the largest copyright owning

publishing houses in the world. Music Publishers Holding

Company, testified the members are not allowed to bar-

gain when it comes to performance rights and their prices.

(Def. Ex. A-3/a Deposition of Herman Starr, pp. 60-62.)

This refusal to bargain is accomplished by the ASCAP

pooling device. It is further augmented by tacit under-

standings among the members not to clear performing

rights when records are sold,^*' and by certain express con-

tractual arrangements described in the following pages.

Before describing these arrangements, an expression of

the requirements necessary to show conspiracy is appro-

priate. The Zenith Radio decision gives the most recent

expression:

"It is fundamental that an unlawful conspiracy may
be and often is formed without simultaneous actions

or agreement on the part of conspirators. Acceptance
of an invitation to participate in a plan, the neces-

sary consequence of which, if carried out, is to re-

20. During the trial Mr. Herman Finkelstein, General Counsel for

ASCAP since 1943, testified that it is his business to be informed on all

contracts negotiated and used in the music business, and that, accord-

ingly, he knows that no contracts exist or have ever been requested

which provide that a radio station would be authorized to perform

musical compositions by a recording company (Tr. 333, 334). This

is strong circumstantial evidence of a tacit understanding among mem-
bers not to issue such licenses to recording companies and that it is

Mr. Finkelstein's duty to keep track of these matters and to see that

none of ASCAP's members do so license recording companies.
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strain commerce, is sufficient to establish a conspir-

acy under the Sherman Act. Knowledge of a scheme
that illegally restrains trade and participation in the

plan without such knowledge is all that is required to

establish a conspiracy under the antitrust laws and
prior agreements need not be shown to have been
made between each and all of the conspirators in

order to establish a violation of the Sherman Act."

Hazeltine Rescant, Inc., v. Zenith Radio Corporation,

239 F.Supp. at 77.)

"The character and effect of a conspiracy are not

to be judged by dismembering it and viewing its sep-

arate parts but only by looking at it as a whole."

Id. at 78.

The uniform popular songwriters contract

The Uniform Popular Songwriters Contract is the stand-

ard form of agreement used between composers and pub-

lishers. It contains this restrictive provision:

"All performance rights are . . . subject to any
existing agreements between any of the parties here-

to and the American So'^iety of Composers, Authors

and Publishers." (Def. E.x. A-12, 1947 revised agree-

ment attached to Lew Brown-Elbee Production, Inc.,

contract, which has been stipulated as a standard

form of agreement used in the industry today and
by the appellees herein now.)

Standard form of recording contract

The standard clause found in agreements between

ASCAP's members and recording companies expressly

withholds performance rights thereby making it impos-

sible for broadcasters to obtain performance rights with

the purchase of records:

"This agreement is entered into with the under-

standing and agreement that nothing herein con-

tained shall be deemed to free the phonograph rec-
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ord manufactured pursuant to this license from fur-

ther contribution to the copyright in the event of its

being used for performance for profit." (See Def.

Ex. A-41 and A-42, Forms of Agreement used by
Chappell & Co., Inc., and Herman Starr's companies

with recording companies, and stipulated to be the

standard forms prevalent in the industry.)

Contracts with advertising agencies requiring

ASCAP licenses

Another contractual device used to restrain competi-

tion among ASCAP's members is found in licenses wdth

advertising agencies which record commercial radio jin-

gles using copyrighted music.^^

By insertion of the following clause in their agency

contracts, the members of ASCAP refuse to clear the per-

formance rights for broadcast and go one step farther.

They prohibit the use of the commercial on a radio sta-

tion unless the station has first obtained an ASCAP li-

cense:

"All or any part of said musical composition when
broadcast shall be broadcast only on radio and tele-

vision networks and local stations having appropriate

licenses therefor from the American Society of Com-
posers, Authors and Publishers (ASCAP) in the

United States, or the Composers, Authors and Pub-
lishers Association of Canada Limited (CAPAC), in

Canada. Broadcasts of all or any part of said musical

compositions over radio and television networks and
local stations not licensed by ASCAP in the United

States or CAPAC in Canada are subject to clearance

of the performing rights from ASCAP, CAPAC, or

21. Some of ASCAP's members, inckiding some of the plaintiffs here-

in, have received thousands of dollars from advertising agencies or other

commercial users for the right to use one musical composition as a radio

or television commercial (R. 30, Fact 57, page 2.3C). One advertising

agency paid almost $100,000 for the right to use one song published by
one of the plaintiffs as a commercial (R. 30, Fact 58, page 23C).



92

us." (Def. Ex. 38. Agreement between Music Pub-
lishers Holding Corporation and J. Walter Thompson
Company, dated January 7, 1958, and stipulated to

be an example of the kind of agieements ASCAP
members generally use.

)

This contractual device has several restraining features.

It is an example of mutual agreement among ASCAP
publishers not to clear performance rights at the same

time the recording right is granted. Instead, the two are

split. This coerces a broadcaster to obtain an ASCAP
license if he wants the advertiser using the commercial

to use his station. An advertising agency which places

orders for time with broadcasting stations, by reason of

the agreements, cannot and will not buy time from a sta-

tion which does not have an ASCAP license.

A dramatic example of this coercion came to the appel-

lant's attention after the trial. Attached hereto in Ap-

pendix "I" is a letter from McCann-Erickson, Inc., the

agency handling the Humble Oil & Refining Company

account, refusing to place an order with a Washington

radio station rmless it has an ASCAP license. (Letter

dated February 14, 1962, from McCann-Erickson, Inc., to

Radio Station KWYZ. ) The same refusal was also sent to

one of the defendants after the trial date. (See Appendix

"I".) (Error for refusal to admit.)

The above contractual restraints are illegal under the

Sherman Act. As previously stated, this practice of split-

ting performance rights and recording rights was struck

down in the film industiy. In both the Witmark and

Alden-Rochelle cases the courts condemned the practice

of movie producers requiring exhibitors to have ASCAP
licenses before they could show films.
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In entering a judgment against the ASCAP members,

the court suggested the following solution:

"Undoubtedly, the simplest plan for the copyright

owners belonging to ASCAP would be for them to

issue both synchronization rights and performance

rights to the producers. This would provide a free

competitive market in the motion picture industry

for all copyright owners of music suitable for use in

sound films. That the cost of the performance license

would be passed on to the theatre owner is entirely

probable, but plaintiffs would not be using their

copyright privilege contrary to the public interest."

M. Witmark & Sons v. Jensen, 80 F.Supp. at 850.

As a result of this in the sequel Alden-Rochelle de-

cision Judge Leibell put the following in his decree:

".
. . Plaintiffs are entitled to injunctive relief under

title 15 U.S.C. § 26 (15 U.S.C.A. § 26), as follows:

"(e) Restraining ASCAP and its members from
conspiring with motion picture producers for the

purpose of including a clause in contracts issued by
producers to exhibitors directly or indirectly requir-

ing exhibitors to obtain a license from ASCAP as a

condition to the exhibition of licensed pictures."

Alden-Rochelle, Inc., v. ASCAP, 80 F.Supp. at 902.22

22. The decree as amended compelled ASCAP to issue to motion

picture prodnrcrs licenses for performance rights so that the films could

be exhibited b\' the theatre exhibitors anywhere in the United States

without obtaining a separate license fPara. V (C) of the consent decree

of 1950. Def. Ex. A-2). Thus, movie exhibitors today do not need

licenses from ASCAP for performance rights. The\' are cleared "at the

source"—through the producers. The exhibitors ultimately pay for the

performance rights in the cost of the film.

Similar to the Washington Copyright Protection Act, the consent

decree orders ASCAP to issue licenses for performance for profit to film

producers—at the source—"on a 'per film' basis." (Para. V (C) (3) of

the 19.50 consent decree. Def. Ex. A-2). In addition, the negotiations

on a "per film basis" are expressly forbidden from being negotiated

on an "industry-wide" basis (Para. IV (C) (3) of the 1950 consent de-

cree. Def. Ex. A-2).

The broadcasting industry, it is interesting to note, demanded clear-

ance at the source in the Shenandoah case, supra. The demand was

made that the consent decree required ASCAP to clear films for tele-
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ASCAP members also are guilty of giving those who

request performance rights with recordings the "run-

around" as the practice was characterized by Justice

Goldberg in the Loews case decided in 1962, and Zenith

Radio decided in 1965. For example, Mr. Starr testified

that when his publishing companies were asked to clear

music performing rights in a pre-recorded program for

later broadcast that if the potential licensee

".
. . insisted upon being given a price, he could

not afford this price, plus the various terms that

[they] would have to tie in with the price." (Def.

Ex. A-31(a) Deposition of Herman Starr, pp. 58-59.)

Appellees make it impossible for users to get clearance

the source by the old shell game.

The Effect of Competition

As shoMm previously, prices for musical copyrights in

the ASCAP pool are fixed and stabilized because: (1)

The ASCAP Board of Directors initially determines the

fee and the terms of the license (R. 30, Fact 24, p. 6)

(Def. Ex. A-31(g), p. 13); (2) Only one basic type of

license is offered or required to be offered (R. 30, Facts

22, 28, 43, 44, pp. 5, 6, 9); (3) The form of license per-

mits only one method of assessing fees—a percentage of

gross revenues plus a flat sustaining fee (R. 30, Fact 23,

p. 5, and Def. Ex. A-9); (4) ASCAP music is licensed only

on a bulk basis and there is only one price for all music,

regardless of its quality.

vision use as well as theatre use. ASCAP opposed it on the ground that

the broadcasters were not a party to the consent decree and have no
standing to make the request. The Supreme Court of the United States

upheld ASCAP, and held that only ASCAP itself, or the United States,

the two parties to the decree, can intervene in the terms of the consent

dei^ree. See Sam Fox Publishing Co. v. United States, 366 U. S. 683
(1961).
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The results of this artificial method of assessing fees

are that on every dollar a broadcaster receives from the

sale of his time, the copyright holder takes his tribute.

No single copyright holder has the muscle to force a

music user to pay on gross. It is only by placing the

control of a vast number of copyrights in a performance

rights society that the copyright holders have the power.

Let there be no mistake, the power still exists. This

was eloquently demonstrated in 1959 when ASCAP
brought tlie broadcasters to their knees by refusing to

issue any hcenses in the State of Washington. Tliis fact

is stipulated in the Pretrial Order:

"In 1959 ASCAP refused to offer licenses to any
broadcasters located in the State of Washington.
(No. 30, Fact 73, p. 13) (Emphasis added.)

The appellees are ignoring the fact that music is not

the only ingredient making up a broadcaster's product.

The broadcaster sells an intangible complex composed of

his announcers' voices, his disc jockeys' talent, and his

news staff's efficiency (Tr. 269). A broadcaster takes

great pains to see that his over-all station programming

has a certain sound (Tr. 171) or style to compete against

other stations seeking advertising revenues. The program

sold to the time buyer is a complex, imaginative compo-

site.^^ (Tr. 210, 305). No announcer can force a broadcast-

er to pay him tribute by requiring a percentage of gross

23. The testimony of Mr. James W. Wallace, President of KPQ, is

pertinent:

"I know exactly what music we play. We have a list of it.

"As to how I arrive at knowing what the music should be, I should

give you a background (here the witness lists his qualifications to

know his community) . . . and the,se things are all necessary for a

small-town radio station man to know what the people want.

"For one thing, almost 60 per cent of our income comes from

sources other than music . . . but still we are obligated under any
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sales. No newscaster or sportscaster can. No sales man-

ager can successfully demand "To have my services you

must pay me a percentage of your gross." Only the

music composer can exact such tribute and pirate man-

agement's imagination, the disc jockey's personality, the

newsman's skill and the sales manager's ideas.

Furthermore, this point is clear. Every witness called

by the defendants testified he could not successfully op-

erate his station without the music controlled by ASCAP
(Tr. 165, 205, 246, 273, 314). Appellees offered no evi-

dence otherwise.

Once a broadcaster has a blanket license encompassing

over a million copyrights, only a minute percentage of

which he can possibly use, he has no incentive to deal

vdth individual composers. Thus, unknown individual

songwriters are effectively screened from the market.

Those composers not members of ASCAP have no means

of selling their songs to broadcasters, the most important

means for popularizing music (Tr. 24, 25, 26, 169, 317-

319).

But for ASCAP's e.xistence, the individual copyright

owner would be required to find another and lawful

method to market his music and to do so he would have

contract offered us by ASCAP to pay on the total amount and not

on that portion of the music used." (Tr. 210-211).

One witness testified that on his station only 44 per cent of the station's

revenues come from programs where music is involved (Tr. 225). He
further stated:

"Our principal revenue comes from news, sports, politics and
programs and announcements that pay a premium rate to be adja-

cent to news." (Tr. 226).

Furthermore, it was stipulated that broadcasters must offer di\'erse

programming. If they broadcast only music, the Federal Communica-
tions Commission could question their right to operate (Tr. 16-17).
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to price it also.^^ The free play of competition would

provide a solution as happened when Judge Leibell freed

motion picture exhibitors from ASCAP's restrictive prac-

tices and required licensing at the source. The same solu-

tion would come if recordings were cleared at the source.

As previously pointed out, stipulation and testimony

in the trial established that composers are anxious to have

stations play their music, but there is no individual bar-

gaining or negotiating between broadcasters and com-

posers (Tr. 24, 25, 26, 169). Herman Starr, president of

Music Publishers' Holding Corporation, the holding com-

pany owning 100% of the stock of several of the appel-

lees herein and a member of the Board of Directors of

ASCAP for 25 years, testified not only is there no com-

petition among the ASCAP members, but, indeed, their

employees are forbidden to talk price because ASCAP
is the only one allowed to do so.

"Q. Will you answer the question, please?

"A. They have nothing to do with price.

"Q. That is fixed by the ASCAP license, isn't it?

"A. Yes, it is not within their scope to talk price. These
are people who go out to exploit music. They are

not salesmen." (Def. Ex. A-312, Dep. of Herman
Starr, pp. 60-62)

Appellees and the trial court relied heavily upon the

24. Testimony of Mr. Lincoln Miller, Assistant President, KIRO
AM-FM-TV:

"We try to adjust what we call the sound because it is different

from other stations so we might want to play all western or all reli-

gious, so in the case of our station (KIRO, Seattle) we try to balance

with a little bit of everything, but if we knew what the price tags

were, this could well influence the kind of music we play and bal-

ance with the kind of music we play. It would certainly influence

our decision because the economics would be right in front of us.

We would be free to determine." (Tr. 171, 172).
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stipulated fact that it would be commercially impossible

for broadcasters to negotiate with each individual copy-

right owner for each composition played (No. 30, Fact

56, p. 10; No. 37, Fact 25, p 37; No. 25, Memo. Opinion,

pp. 5-6). Yet, appellees offered no evidence that other

marketing methods such as clearance at the source on

records are impossible or for that matter impractical.

Broadcasters testified that if records were marked and

the performing rights cleared with the recording rights,

it would be a simple matter for them to operate and pay

performance rights fees with the purchase of records, and

they would welcome the opportunity to do so. (See Ap-

pendix "H" at pp. 284, 306 for text of testimony. ) Music

received from networks is cleared at the source, as is

background music and music on motion picture films

(No. 30, Fact 59, p. 11). This demonstrates that hcensing

at the source is workable if only given a chance. ^^

Although the trial court apparently chose to ignore it,

several experienced broadcasters testified that hcenses

using a fee schedule based upon per piece rates would

be workable so long as price lists were available ( Tr. 170-

171, 210-211, 266, 268-269, 284, 303-307). (See text in

Appendix "H.")

Monopolization— Violation of Section 2

The appellant next calls the court's attention to appel-

lees' violation of Section 2 of the Sherman Act. Testi-

mony shows that ASCAP controls almost all the copy-

25. That this licensing at the source works is shown by European
practice of having the recording company hcensee pay fees to the copy-

right owner in ratio of the sales of the copyright owner's records to the

total sales of records by the recording company. Shemel and Krasilovsky,

The Business of Miisic, 22 (1964).
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righted show tunes in the country. Show tunes or pop-

ular standards, the uncontroverted testimony shows, are

the bread and butter of the defendants' programming.

Without them defendants will die. Thus ASCAP has

effectively monopolized the show tune market, not to

mention the general performance rights market. The act

of monopolization is condemned by Section 2. See Amer-

ican Tobacco Co. v. United States, 328 U.S. 781 (1946);

United States v. Aluminum Co. of America, 148 F.2d 416

(2d Cir. 1945); United States v. United Shoe Mach.

Corp., 110 F.Supp. 295 (D. Mass. 1953), Aff'd, 347 U.S.

521 (1954).

Section 2 requires the courts to move against two acts,

namely, an attempt by a single person (ASCAP) and

conspiracies by two or more persons (the members) to

monopolize. More than 50% of all performances of copy-

righted music—not just show tunes—by broadcasting

stations in the United States are licensed by ASCAP and

are performances of compositions in which the copyrights

are held by members of ASCAP (R. 37, Fact 18, p. 5).

Therefore, ASCAP has violated Section 2 by its monop-

olization of music licenses and its members have violated

the section by conspiring to monopolize. Hazeltine Re-

search, Inc., V. Zenith Radio Corp., 239 F.Supp. 51

(1965).

Misuse of the Copyris;ht Privilege Constitutes a

Defense to Infringement Actions

(Specification of Errors 23, 25, 26, 29, 30, 35, 36,

37,40,41,42,44,45,47,51)

Appellees contend that appellant's violations of the

Washington law and the federal antitrust laws are not
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defenses to infringement suits; appellant contends that

they are.

Appellees' contention is based upon two grounds

—

federal supremacy and that the doctrine of unclean hands

is inapphcable.

The Effect of Violation of State Statutes

As previously shown, the United States Supreme Court

held that states have the power to regulate combinations

of copyright owners notwithstanding the fact that copy-

rights flow from federal power. Federal bestowal of

privileges does not mean federal bestowal of immunity

from state law or bestowal of the right to misuse a

privilege.

The Supreme Court said that statutes like Washington's

were ".
. . aimed at the power exercised by combinations

of copyright owners over the use of musical compositions

for profit." Buck v. Gallagher, 307 U.S. at 99. The court,

in dealing with the question of supremacy of federal

copyright laws over the state laws, held in a case involv-

ing a Florida statute like Washington's:

"We find nothing in the copyright laws which
purports to grant to copyright owners the privilege

of combining in violation of otherwise valid state or

federal laws . .
." Watson v. Buck, 313 U.S. at 404.

"It is enough for us to say in this case that the

phase of Florida's law prohibiting activities of those

unlawful combinations described in Sec. 1 of the

1937 Act does not contravene the copyright laws

or the federal constitution ..." Id. at 405.

This disposes of the appellees' contention of federal

supremacy and that the Washington law is unconstitu-

tional.

i
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Appellees urge that appellants, by resorting to the

state statute as a defense, seek to deprive the appellees

of their rights. The Washington Act does not prohibit

the bringing of federal suits for infringement. The act only

provides the copyright holders who choose to pool their

interests and do business in Washington must license on

a per piece basis in accordance with Washington laws.

The Supreme Court suggests a course for those who com-

plain about losing their patent rights to infringers:

"Equity may rightly withhold its assistance from
such a use of the patent by declining to entertain

a suit for infringement, and should do so at least

until it is made to appear that the improper practice

has been abandoned." Morton Salt Co. v. G. S. Sup-
piger Co., 314 U.S. 488, 493 (1942).

Whether the Washington legislature's prohibitions

against pooling, and issuing blanket licenses and requir-

ing per piece licenses is considered by appellees or the

District Court as workable, practicable, or fair is beside

the point. (See Argument, supra.) It is not the prerog-

ative of the music peddlers to tell the Washington leg-

islature or Washington courts what is right, just, fair or

reasonable. The copyright holders and the trial court

are mistaken if they expect their subjective opinions

of what is fair to supersede the Washington lawmakers'

determinations.

The same can be said for the trial court's opinion that

individual licensing is impossible because this would

hinder the copyright owners in policing their rights and

increase the cost of their administration (R. 35, 37, Fact

25, p. 5). The United States Supreme Court settled this

by the doctrine that expediency is no excuse. (See Argu-

ment, supra, and several cases previously cited.) The
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following pronouncement clearly shows the error in the

trial court's reasoning:

"Nor is it within our province in determining whether
or not this phase of the state statute comes into col-

lision with the Federal Constitution or laws passed
pursuant thereto, to scrutinize the act in order to

determine whether we believe it to be fair or unfair,

conducive to good or evil for the people of Florida,

or capable of protecting or defeating the public in-

terest of the state. These questions were for the leg-

islature of Florida and it has decided them." Watson
V. Buck, 313 U.S. at 403.

In Leo Feist v. Young, 138 F.2d 972 (7th Cir. 1943),

a Wisconsin statute was urged as a defense to copyright

infringement suits. The court held that violation of the

statutes would not constitute a defense because the Wis-

consin statute was a licensing statute ".
. . not relevant

or material to the issue presented by the complaint."

Leo Feist v. Young, 138 F.2d at 976.

The Wisconsin statute did not involve the same public

interest considerations as the Washington Act. It was

not an antitrust statute as is Washington's. Furthermore,

and very significantly, the Wisconsin statute did not make

it is a crime for a user of music to deal with the plaintiffs. ^^

The Feist court stated that, had the Wisconsin statute

been one protecting the public interest, as are the Wash-

ington statute and the federal antitrust laws, then the

public interest must prevail over the interests of indi-

vidual copyright holders:

"In reaching our conclusion we have not over-

looked the fact that the Supreme Court has recently

26. In Washington, RCW 19.24.100 and RCW 19.24.290 make it a

criminal offen.se punishable by fine and imprisonment for anyone to sign

blanket licenses or to deal with any violator of the act. The Wisconsin
statute has no counterpart.
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stated that courts of equity may appropriately with-

hold their aid where the plaintiflF is using the right

asserted contrary to the public interest. Morton Salt

Co. V. Suppiger, 314 U.S. 488, 492, 62 S. Ct. 402,

86 L.Ed. 363, or many cases which hold that equity
will not aid a law violator, or the fact that the maxim
is applied, not to favor a defendant, but because
of the interest of the public. But in most of these

authorities the plaintiff was seeking to extend the
scope of his lawful patent monopoly beyond the

scope of the grant or was seeking equity's aid

against the very statute which he had violated. Thus
the illegal action, which warranted the application of

the clean hands doctrine to preclude relief, was in-

extricably intermingled and connected with the cause
of action or at least directly related to it, whereas
here the violation of the Wisconsin statute was col-

lateral to the cause of action and certainly not di-

rectlv related to it." Leo Feist v. Young, 138 F.2d
at 976.

Appellees' misconduct is related to the appellant's, in-

extricably intermingled and connected to the causes of

action for infringements, and directly connected with

the issues being litigated.

ASCAP and its members are violating the Washington

Act by issuing blanket licenses. The very activities which

the act condemns are the very reasons why the appellant

is placed in the position of infringing. If the appellees

were not violating the act, namely, issuing blanket li-

censes, the appellant could lawfully do business with

them. It was clearly established by the testimony that

stations must have ASCAP music to operate and stay in

business. Appellant and all users of music in Washington

are on the horns of a dilemma. If they are forced to

take ASCAP's illegal blanket licenses, they will be violat-

ing Washington law. If they play music without an
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ASCAP license, they will be sued for infringement. Al-

though appellant must have ASCAP music to stay in

business, there is no lawful or practical means offered to

it to have the music.^'

Their only alternative, therefore, is to close their sta-

tions and go out of business:

"The injury to Zenith's business was occasioned by
the necessity that defendant make a choice among
alternatives each of which had an adverse economic
effect on its business. It was forced either to cease

manufacturing and selling its television receivers,

pay tribute with consequent increase in its costs or

incur the expenses incident to the defense of pro-

tracted patent litigation. Although defendant's choice

determined the nature and amount of the resulting

damages, it was the necessity of having to choose
that occasioned injuiy." HazeJtine Research, Inc. v.

Zenith Radio Corporation, 239 F.Supp. at 72.

The Effect of Misusing Copyrights

In ruling that misuse of copyrights and patents renders

the right granted unenforceable, the courts are applying

old and tested equity principles. It does not matter really

whether the abuses flow from violations of specific stat-

utes such as federal antitrust laws. The principles applied

are principles of basic fairness. One should not be al-

lowed to forge a privilege beneficently bestowed into a

tool to exploit others and foster one's own schemes in

derogation of the rights of others. When patents or

copyrights are being used to foster monopoly, rather than

reward incentive and provide for the public good, courts

invariably refuse their aid:

"An illegal combination of copyrights and a pool-

27. It has been stipulated that it is impractical for defendants to deal

with the thousands of individual copyright owners.

I
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ing of the proceeds derived from the hcensing of the

copyrights through the illegal combination, renders

unenforceable the rights granted under the Copyright
Act, at least while the illegal combination continues.

See Morton Salt Co. v. G. S. Suppiger Co., 314 U.S.

488, 62 S.Ct. 402, 86 L.Ed. 363; B. B. Chemical Co.

V. Ellis, 314 U.S. 495, 62 S.Ct. 406, 86 L.Ed. 367, and
United States v. Line Material Co., 333 U.S. 287,

at Page 310, 68 S.Ct. 550. . .
." Alden-Rochelle, Inc.

V. ASCAP, 80 F.Supp. at 904.

The Witmark case is indistinguishable from the present

case. The court could not have been more specific in

clearly holding that unclean hands and abuse of copyright

laws are defenses to infringement actions.

"One who unlawfully exceeds his copyright monopoly
and violates the antitrust laws is not outside the pale

of the law, but where the Court's aid is requested,

as noted herein, and the granting thereof would tend
to serve the plaintiffs in their plan and scheme with
other members of ASCAP to extend their copyrights

in a monopolistic control beyond their proper scope,

it should be denied." M. Witmark & Sons v. Jensen,

80 F.Supp. at 850.

A leading case is the Mercoid case which unequivocally

teaches that patent abuses are a defense to an infringe-

ment action:

"In those cases both dire-^t and contributory in-

fringement suits were disallowed on a showing that

the owner of the patent was using it 'as the effective

means of restraining competition with its sale of an
unpatented article.' " Mercoid Corporation v. Mid-
Continent Investment Co., 320 U.S. 661, 665 (1944).

"It is sufficient to say that in whatever posture the
issue may be tendered courts of equity will with-

hold relief where the patentee and those claiming
under him are using the patent privilege contrary

to the public interest. " Id. at 669.
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To the same effect see International Salt Co., Inc. v.

United States, 332 U.S. 392, 401 (1947):

"In an equity suit, the end to be served is not

punishment of transgression, nor is it merely to end
specific illegal practices. A public interest served by
such civil suits is that they effectively pry open to

competition a market that has been closed by de-
fendants' illegal restraints."

The same principles are applicable to copyright actions

as they are to actions involving patents:

"Since one of the objectives of the patent laws is

to reward uniqueness, the principle of these cases

was carried over into antitrust law on the theory that

the existence of a valid patent on the tying product,

without more establishes a distinctiveness sufficient

to conclude that any tying arrangement involving the

patented product would have anti-competitive conse-
quences. E.g., International Salt Co. v. United States,

332 U.S. 392. In United States v. Paramount Pictures,

Inc., 334 U.S. 131, 156-159, the principle of the

patent cases was aoplied to copyrighted feature films

which had been block booked into movie theaters."

United States v. Loew's, Inc., 371 U.S. at 46.

The case of Kobe, Inc. v. Dempsetj Pump Co., 198 F.2d

416 (10th Cir. 1952) cert, denied 344 U.S. 837 (1952),

is very much in point. In this case the plaintiff in an in-

fringement suit was found to have monopolized the rod-

less oil pump industry by buying up all present and fu-

ture patents in the field and extracting covenants not to

compete from sellers. (Much like ASCAP has "bought"

all the performance rights of its members and extracted

covenants they will not license through anyone else (R.

30, Fact 68, p. 12), and with the understanding they will

not compete). In affirming the trial court's treble damage

judgment in favor of the defendant and its refusal to
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grant relief to the plaintiff because of patent misuse, the

court stated, per Pickett, C. J.:

"It is said that to allow recovery of the damages
resulting from the infringement action would be a

denial of free access to the courts. We fully recognize

that free and unrestricted access to the courts should
not be denied or imperiled in any manner. At the

same time we must not permit the courts to be a ve-

hicle for maintaining and carrying out an unlawful
monopoly which has for its purpose the elimination

and prevention of competition." Kobe Inc. v. Demp-
sey Pump Co., 198 F.2d at 424.

Again in the recent Zenith Radio case, the court

granted the defendant a defense to infringement suits

and allowed counterclaimed damages of several mil-

hon dollars where it was shown the plaintiff had misused

its patents and violated the antitrust laws. Relief and

damages were awarded on the traditional grounds that

the plaintiff came into ".
. . court with unclean hands and

is therefore barred from receiving any relief. . .
." Hazel-

tine Research, Inc. v. Zenith Radio Corporation, 239 F.

Supp. 51, 69 (1965).

There is another factor that should be called to the

court's attention. It is not necessary for the appellant to

show that the appellees have violated the antitrust laws

for the court to grant appellant a defense. This distinction

can be seen in studying differences between the Mercoid

and the Morton Salt cases.

In Mercoid the Supreme Court expressed the mandate

that one who misuses his patent privilege in violation of

the antitrust laws must by the nature of his abuse of

the patent privilege lose his right to protect that privilege

by suit. Whereas in Morton Salt, there was no finding
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that the patentee had violated the antitrust laws. Never-

theless the court held:

"It is unnecessary to decide whether respondent

has violated the Clayton Act, for we conclude that

in any event the maintenance of the present suit to

restrain petitioner's manufacture or sale of the alleged

infringing machines is contrary to public policy and
that the district court rightly dismissed the complaint

for want of equity." Morton Salt Co. v. Suppiger, 314
U.S. at 494. (See the discussion of these cases in

Kintner, An Antitrust Primer, 86-87 (1964).

The Relative Culpability of the Parties

Specification of Errors 3, 5, 6, 7, 13, 14, 21, 22

Without citing any authority, the appellees, during the

trial and by memoranda, urged that although the activities

of the copyright holders may have been less than la\vful,

the real culprits were the broadcasters. The trial court

apparently accepted this argument. It ruled in its written

opinion that notwithstanding the appellees may have been

guilty of violating state or federal antitrust laws, their

violations were minimal compared with the defendants'

conduct (R. 35, Mem. Opin. p. 6; R. 37, Concl. 19, p. 24).

The court's decision was made without citing a single case

for its position. Whereas, appellant in its Post-Trial Memo-

randum ( R. 33 ) cited much authority contrary to the ap-

pellees' assertion and the trial court's apparent decision. ^^

Appellant has been unable to find any authority for the

court's determination that copyright infringement is more

28. It is interesting to note that the appellant, by written memoran-
dum, cited many cases showing that conduct like that of the ASCAP and
its members was violative of the anti-trust laws and such abuses were
defenses to infringement actions. The appellees in their memoranda cited

no cases to the contrary, and the court cited none in its opinion. Yet,

the trial court still found against the appellant on these issues.

4
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blameworthy than copyright abuse and, therefore, the in-

fringer must give ground to the abuser. On the contrary,

all the cases cited above by the appellant are just the

opposite.

The only assumption appellant can make is that the

trial court made a subjective determination all on its own.

Appellant is almost helpless to argue the matter because

the trial court was silent in its opinion on both legal

grounds and on its personal convictions for the deter-

mination. It would appear from lack of information that

the decision was almost capricious and arbitrary.

In any event, the court's weighing of the relative cul-

pability of the parties before determining whether the ap-

pellees' misconduct is a defense is in error. The courts do

not agree with the trial couit on this point. There has

been no deviation in the decisions from the traditional

concept recently enunciated by the Supreme Court:

"This principle grew out of a long line of patent
cases which had eventuated in the doctrine that a
patentee who utilized tying arrangements would be
denied all relief against infringements of his patent."

(Citations omitted.) United States v. Loews, Inc.

371 U.S. at 46.

The doctrine that abuses of copyright or patent privi-

leges is a defense to an infringement suit could only have

arisen after infringement had taken place. Without in-

fringement, the principle would never have evolved.

The Witmark case was an infringement case, and the

court said:

"One who unlawfully exceeds his copyright mo-
nopoly and violates the antitrust laws is not outside

the pale of the law, but where the Court's aid is
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requested, as noted herein, and the granting there-

of would tend to serve the plaintiflFs in their plan

and scheme with other members of ASCAP to extend

their copyrights in a monopolistic control beyond
their proper scope, it should be denied." M. Witmark
& Sons V. Jensen, 80 F.Supp. at 850.

The infringer's wrongdoing was recognized in the land-

mark Mercoid case by the Supreme Court:

"And we may assume that Mercoid did not act

innocently." Mercoid Corporation v. Mid-Continent
Investment Co., 320 U.S. 661, 664 (1944).

Justice Jackson stated in the case:

"It is suggested that such a patent should protect

the patentee at least against one who knowingly and
intentionally builds a device for use in the combina-
tion and vends it for that purpose. That is what ap-

pears to have been done here. As to ethics, the parties

seem to me as much on a parity as the pot and the

kettle . . . The less legal rights depend on someone's
state of mind, the better." Id. at 679-680.

Of course, much of this is beside the point, as is ap-

pellees' attempt to excuse their own illegal conduct by

calling the defendants more blameworthy. The appellees

and the trial court confuse the relative conduct of the

parties with the substantive reason for denying the copy-

right holder relief. The paramount policy is the protec-

tion of the public against abuses of the copyright mo-

nopoly and from enabling copyright owners to ".
. . carve

out exceptions to the antitiiist laws which Congress has

not sanctioned." Mercoid Corporation v. Mid-Continent

Investment Co., 320 U.S. at 667.

"It is the public interest which is dominant in the

patent system ... It is the protection of the public in

a system of free enterprise which alike nullifies a
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patent where any part of it is invalid . . . and denies

to the patentee after issuance the power to use it in

such a way as to acquire a monopoly which is not

plainly within the terms of the grant." Id. at 665-666.

Again the Supreme Court lays out the rule:

"It is the adverse effect upon the public interest

of a successful infringement suit in conjunction with

the patentee's course of conduct which disqualified

him to maintain the suit, regardless of whether the

particular defendant has suffered from the misuse of

the patent . . . The patentee, like these other holders

of an exclusive privilege granted in the furtherance of

a public policy, may not claim protection of this grant

by the courts where it is being used to subvert that

policv." Morton Salt Co. v. Suppiger, 314 U.S. 488,

494 (1944).

"Maintenance and enlargement of the attempted

monopoly of the unpatented article are dependent to

some extent upon persuading the public of the valid-

ity of the patent, which the infringement suit is

intended to establish. Equity may rightly with-

hold its assistance from such a use of the patent

by declining to entertain a suit for infringement, and
should do so at least until it is made to appear that

the improper practice has been abandoned and that

the consequences of the misuse of the patent have

been dissipated." Id. at 493.

As a most recent writer puts it:

"The doctrine of misuse is grounded on a 'public

policy' and may operate on equitable grounds to

denv relief in a private suit for patent infringement."

Kintner at 86.

Another pomt that the Supreme Court is making is that

those injured by abuses of patents or copyrights should

not be less protected by the antitrust laws than those in-

jured by other violations. The antitrust laws were enacted

by Congress to afford individuals like the broadcasters



112

protection against just such combined abuses as these

appellees and the other members of ASCAP are practicing.

Indeed, the broadcasters testified that they have stood

ready and willing to deal with the appellees and pay for

performing rights if they just had the simple right to

bargain as they do for other raw materials going into

their product, or if they had the right to purchase per-

forming rights with the purchase of records as the movie

producers have. (See testimony in Appendix "H.")

If these appellees and the other members of ASCAP
had not in the first instance combined their individual

copyrights to gain tremendous economic power through

control of over a million copyrights, the appellant would

not be in court today, and would not be facing the bleak

alternatives of breaking the law or quitting business. The

appellees by the nature of their infringement actions are

the first to ask this court for equitable relief. Were the

injunction to be granted, equity would not only be aiding

a lawbreaker, but would also coerce appellant to either

violate the law or to forsake his enterprise:

"Respondents ask the equity court for an injunction

against infringement by petitioner of the patent in

question and for an accounting. Should such a decree
be entered, the court would be placing its imprimatur
on a scheme which involves a misuse of the patent

privilege and a violation of the antitrust laws. It would
aid in the consummation of a conspiracy to expand
a patent beyond its legitimate scope." Mercoid v.

Mid-Continent Invest. Co., 320 U.S. at 670.

Again we see that public interest considerations are

paramount and not the relative interest of private litigates

or the relative nature of their deeds. ( See also the Zenith

Radio case, supra, where the infringer deliberately re-
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fused a bulk license and several alternative licenses and

the court correctly held for the infringer and against the

patent holder.)

As previously noted the trial court's Findings of Fact

and Conclusions of Law are given little weight in this

type of proceeding. It is so fundamental as not to need

citation that the trial court's Findings of Fact must be

based on evidence to support it unless stipulated. 5

MOORE'S FEDERAL PRACTICE 2609. There is not

one word in the entire record relating to appellant, K-91,

Inc., being in any way more culpable. Although the presi-

dent of appellant, Mr. Nelskog, was present in court

during the entire trial, appellees chose not to call him as

a witness, nor anyone else from K-91, Inc. Although Rogan

Jones was cross-examined concerning his refusal to license

under ASCAP's methods, that is completely immaterial to

this particular appellant. Mr. Jones was hardly the agent

for K-91, Inc. These cases were separate cases consoli-

dated for trial. The only evidence regarding K-91, Inc.'s

refusal to license was stipulated:

"Mr. Ronald Mubphy: Mr. Jones and Mr. Nelskog

and Mr. Wallace would testify for their stations that

if the contracts which plaintiffs offer through ASCAP
and by ASCAP were legal in this state and were
legal under federal law, they would be prepared to

do business with them and would sign the contracts.

"The Court: They will stipulate that they would
so testify.

"Mr. Topkis: We want to cross-examine a little

bit on that. Your Honor.

"The Court: Very well." (Tr. 30)

No such cross-examination ever took place concerning

appellant. The entire record as far as this appellant is
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concerned is that it was willing to license if the licenses

were legal (Cf. Zenith Radio case, 239 F.Supp. 51 (1965)).

Yet the trial court found appellant failed to take a

license only to avoid paying license fees. Specification of

Error 3. There was no evidence to this eflFect.

The trial court also found appellant broadcast appellees'

compositions for ten years on a regular basis. Specification

of Error 6. There is no evidence to this effect. There is

no evidence that K-91, Inc. was even in existence for ten

years.

Again, there was no evidence as the court found in

appellant's Specification of Error 14 that K-91, Inc. failed

to take a license only because it wanted to avoid paying

license fees. Not only does the only evidence demonstrate

K-91, Inc. would license if the licenses were legal, but

in fact the defendants did pay fees that went to the ap-

pellees through networks (R. 30, Pre-Trial Order, Ad-

missions Nos. 1 and 2; Tr. 248).

Again, the trial court found that K-91, Inc., which has

not been in existence for ten years, committed numerous

other infringements of plaintiffs' copyrighted compositions

during the last ten years. Specification of Error 22.

In short, this case was tried primarily on the issue of

appellees' conduct. The trial court recognized at least

"minimal" violations of the federal antitrust laws on the

part of the appellees (R. 35, Mem. Op., p. 6), but then

found all defendants to have been the real culprits. There

was not one word in the entire record that K-91, Inc.

did anything even suggesting it more blameworthy, or

that it even existed for ten years—which it didn't. As

previously set forth, the cases demonstrate that in patent
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and copyright infringement cases the issue isn't whether

or not the defendant infringed. That is always conceded.

The issue is whether the plaintiff has so abused his copy-

rights as to preclude recovery from the infringer who has

in all of these cases refused to be a party to an illegal

arrangement and taken the only available alternative

—

infringement.

The Effect of the Consent Decree

Specification of Errors 43, 46 and 47

We have discussed the pertinent cases at length herein

and will not repeat them except in the briefest manner.

For instance, we have already seen that the consent de-

cree was in eflFect at the time of the Alden-Rochelle and

Wit7nark cases. In both cases, the courts gave due recog-

nition to the fact that ASCAP and its members were sub-

ject to a consent decree and that the perfonnance rights

assigned to ASCAP were granted on a non-exclusive basis

because of the consent decree. Both courts still found

ASCAP's members in violation of the antitrust laws. The

court in Alden-Rochelle issued injunctions that went far

beyond the boundaries of the consent decree.

Appellant readily admits that the consent decree is of

considerable importance to this litigation—but only be-

cause it aflFects the activities of ASCAP. The mere fact

that it is court-approved does not make it binding on

anyone other than the parties to the decree, which are

the United States and ASCAP.

It has been stipulated that no broadcaster, including

appellant herein, was a party to the action brought by

the United States against ASCAP that terminated in the

consent decree (R. 30, Fact 51, p. 10). Nor were any of
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the defendants, including appellant, consulted by the

United States concerning said action and decree (R. 30,

Fact 52, p. 10). Obviously, appellant was not consulted

by ASCAP or a representative of ASCAP (R. 30, Fact 53,

p. 10).

Not even the ASCAP members themselves can in-

tervene in the terms of the consent decree. The Fox Pub-

lishing case flatly ruled this to be the case when one of

ASCAP's disenchanted members attempted to have his

say about the terms of the consent decree.

"We regard it as fully settled that a person whose
private interests coincide with the public interest in

government antitrust litigation is nonetheless not

bound by the eventuality of such litigation, and hence
may not, as of right, intervene in it. In United States

V. Borden Co., 347 U.S. 514, 98 L.Ed. 903, 74 S.Ct.

703, it was ruled that it was an abuse of discretion

for the District Court to refuse the Government an
injunction against certain acts held violative of the

antitrust laws, even though the same acts had already

been enjoined in a private suit. It was there stated

in the clearest terms that 'private and public actions

were designed to be cumulative, not mutually exclu-

sive' {Id. 347 U.S. at 518), and, quoting from United
States V. Bendir Home Appliances, Inc. (D.C., N.Y.

)

10 F.R.D. 73, 77 '.
. . The scheme of the statute is

sharply to distinguish between Government suits,

either criminal or civil, and private suits for injunctive

relief or for treble damages. Difi^erent policy consid-

erations govern each of these. They may proceed si-

multaneously or in disregard of each other.' [Citation

omitted.] I

"This principle is certainly broad enough to make
it clear that just as the Government is not bound by
private antitrust litigation to which it is a stranger,

so private parties, similarly situated, are not bound
by government litigation." [Citations omitted.] Sam
Fox Publishing Co. v. United States, 366 U.S. at 689,

690.
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When the broadcasters requested clearance at the source

Hke that enjoyed by movie exhibitors under the terms of

the consent decree in the Shenandoah proceedings, Judge

Ryan held that since they were not parties to the decree

they could not seek to modify it and had nothing to say

about it:

"Petitioners were not parties to the judgment; they

have petitioned only as beneficiaries under it and
they may not under cover of the protection from dis-

crimination afforded them under its provisions in-

directly effect an amendment to that judgment so as

to wrest from ASCAP a type of license it is now un-

der no judicial compulsion to grant. " In the Matter

of the Application of Shenandoah Valley Broadcast-,

ing Inc. et al., Petitioners, For the Determination of

Reasonable License Fees, United States District

Court, Southern District of New York, Civil 13-95.

The illegal conduct of ASCAP and its members has

gone unheeded since the rulings of Judge Nordbye in the

Witmark decision. Just as the 1941 decree did not excuse

ASCAP's unlawful activities in 1950, the 1950 decree does

not excuse such conduct in 1965, nor does it curtail the

rights of third persons to challenge the unlawful activities.

".
. . the antitrust consent decree is not to be viewed

solely as a contract resulting from an unrestricted

bargaining process between the government and the

defendants. Rather, it is an agreement for a volun-

tary settlement of antitrust issues in which the scope

and content of the provisions therein can rise no

higher than their source in the legislative objectives

and prohibitions of the standards embodied by Con-
gress in its national antitrust policy ... It follows,

therefore, that neither antitrust officials nor a court

of equity has authority under law to induce or accept

provisions in consent decrees unless they are related

to the prevention or correction of violations of the

antitrust laws within the congressional objectives of
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that legislation. . .
." Oppenheim, Federal Antitrust

Legislation: Guideposts to a Revised National Anti-

trust Policy, 50 Mich. L.Rev. 1139 at 1230, 1234

(1952).

Price fixing under a consent decree is still price fixing

by any other name. Monopolization under a consent de-

cree is still monopolization. Pooling copyrights and sharing

fees under a decree are still activities and agreements in

restraint of trade. No decree can cut-oflF or curtail the

rights of third parties under Section 4 of the Clayton Act

(15 U.S.C.A. §15).

As the Fox Publishing case pointed out, private liti-

gants are not bound by the acts of Government to which

they are strangers. Nor can the Department of Justice

bind the legislature of the State of Washington. Although

the present arrangements found in the consent decree may

satisfy state and federal law enforcement officials and the

trial court, that does not mean they satisfy the laws passed

by the Washington State Legislature, or by Congress.

The Justice Department may determine when and how

to act to protect the public, but the Justice Department

is not infallible by any means—^witness the difference in

the 1941 decree and the 1950 decree—and the department

certainly does not have the power to determine when

and how private parties may assert their rights under

Section 4 of the Clayton Act.

The Second Circuit recently had the opportunity to

pass upon the application of the 1950 consent decree in

United States v. American Societtj of Composers, Authors

and Publishers, 331 F.2d 117 (2 Cir. 1964). In affirming

Judge Ryan's ruling that broadcasters cannot intervene

in the consent decree, that does not prevent them from
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asserting their own rights in private antitrust litigation,

such as this case is:

"If appellants' position in fact has the merit under

the antitrust laws which they assert, they have ef-

fective remedies available, either by persuading the

Department of Justice to apply under Section XVII
for a modification of the Judgment, or by a private

suit which our ruling here in no tvaij affects." United

States V. American Society of Composers, Authors and
Publishers, at 124. (Emphasis added.)

The Power of the Court

More important than damages and attorneys' fees the

appellant asks the court to issue injunctions. The specific

requests are set forth in the pretrial order as "Defend-

ants' Contentions of Law," No. 8 (R. 30, pp. 29-30), and

in Appendix "E" of this brief.

Not only should the court follow the unswerving line

of authorities and hold that appellees' activities render

their performance rights unenforceable, but the court

should compel remedial measures. Confronted with similar

copyright misuse, the trial judge in Alden-Rochelle, Inc.

V. ASCAP, supra, issued injunctions prohibiting contin-

ued wrongdoing. The court went to the heart of the

problem in the second Alden-Rochelle opinion dealing

with the decree. Alden-Rochelle, Inc. v. ASCAP, 80 F.

Supp. 900 (1948). Quoting from the Supreme Court,

Judge Leibell said:

" If the alleged combination is shown to exist, the

decree which can be entered will be no idle or futile

gesture. *" " * It will supply an effective remedy with-

out which there can be only an endless effort to rectify

the continuous injury inflicted by the unlawful com-
bination. The threatened injurv is clear.' " Alden-

Rochelle, Inc. V. ASCAP, 80 F.Supp. at 903, quoting
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Georgia v. Pennsylvania R.R., 324 U.S. at 462.

In Bigelow v. RKO Radio Pictures, 162 F.2d 520, at

page 524, the Circuit Court of Appeals, Seventh Circuit,

said:

".
. . the decree may very properly be used to de-

stroy the conspiracy root, branch, and all its evil

fruits. ..."

Thus, in Alden-Rochelle, Judge Leibell wrote a mean-

ingful decree compelling ASCAP and its members to,

among other remedies, license performing rights with

motion picture recording rights, and actually prohibited

ASCAP and its members from suing theater exhibitors

for infringement of performance rights. There is no sub-

stantive diflFerence between a musical recording and a

motion picture recording, nor is there a substantive dif-

ference between a radio station's use of a record and a

theater's use of a film. If there are, let the appellees come

forth with their brief and show us.^^

More authority for the courts' power to write far-reach-

ing and effective decrees is cited below:

"The generality of the standards of the antitrust

laws creates a broad range of discretion with respect

to the content of provisions incorporated in consent

decrees. It is clear that provisions may go beyond the

prohibition of conduct previously adjudged by the

courts as antitnist violations and embrace relief that

may be reasonably anticipated after litigation. As in

other equity decrees, a consent decree may enjoin

not only the precise transactions or conduct com-
plained against but also activities subject to abuses

29. It is interesting to note that to this day television stations using

the same films as moving picture theatres still must have ASCAP license

to broadcast the films. Judge Leibell's decision did not include films used

on television because television did not become an important factor until

after 1948.
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similar to those specified in the comx^laint." OPPEN-
HEIM, FEDERAL ANTITRUST LAWS, p. 1065

(2d Ed. 1959).
« O « O

" Tn the antitrust field the courts have been accord-

ed, by common consent, an authority they have in

no other branch of enacted law.' " VAN CISE, UN-
DERSTANDING THE ANTITRUST LAWS, p. 17

(1963).

This court has the power to pry from ASCAP the per-

formance rights of over a million compositions and release

them to users on a competitive basis; to reward those

composers deserving of reward; and to free valuable music

from subsidizing unused, unwanted and mediocre music.

This court can and should compel compulsory licensing.

"Compulsoiy licensing and sale of patented devices

are recognized remedies. They would seem particu-

larly appropriate where, as here, a penchant for abuses

of patent rights is demonstrated." Besser Manufactur-

ing Co. V. United States, 343 U.S. 444, 449 (1952).

The court can even enjoin acts which would otherwise

be permissible if it were not for the vast block booking

arrangements perpetrated by ASCAP's members. This is

the rule of the Loeiv's case in which film companies block

booked copyrighted films. In the Loeiv's case the Supreme

Court even added more to the injunctions demanded by

the trial court.

"Some of the practices which the Government seeks

to have enjoined with its requested modifications are

acts which may be entirely proper when viewed alone.

To ensure, however, that relief is effectual, otherwise

permissible practices connected with the acts found
to be illegal must sometimes be enjoined. (Citations

omitted.) When the Government has won the law-

suit, it is entitled to win the cause as well." United
States V. Loews, Inc., 371 U.S. at 53 (1962).
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CONCLUSION

This has been a long and complicated lawsuit involv-

ing many facts and many issues. The appellant respect-

fully beseeches the court to cut away the chaff and go

to the heart of the matter. This means the court should

apply the established and traditional equitable principles

laid down by the courts without deviation since the ad-

vent of patents and copyrights in this nation, and reverse

the judgment, and grant the injunctive relief, attorneys'

fees and costs sought by the appellant.

Respectfully submitted,

Ronald A. Murphy
Attorney for Appellant

K-91, Inc.

CERTinCATE OF COMPLIANCE
|

I certify that, in connection with the preparation of

this brief, I have examined Rules 18 and 19 of the United

States Court of Appeals for the Ninth Circuit, and that,

in my opinion, the foregoing brief is in full comphance

with those rules.

Ronald A. Murphy
Attorney for Appellant
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APPENDICES

APPENDIX "A"

Facts Stipulated in the Pretrial Order
But Omitted from the Findings

(Specification of Error No. 18)

18-1. Although certain defendants did not pay royalties

directly to ASCAP or the plaintiffs, they did pay royalties

to plaintiffs by paying fees to networks which passed

them on to plaintiffs. (R. 30, Agreed Fact 9, p. 3.)

18-2. The ASCAP repertory includes more than a mil-

lion musical compositions. The exact number constantly

changes. (R. 30, Agreed Fact 13, p. 3.)

18-3. ASCAP at all times pertinent, except for a period

of time in and around 1959, was and now is engaged in

issuing licenses for performances of works in its reper-

tory to broadcasters located in the State of Washington.

Such licenses are mailed by ASCAP from New York City,

signed by broadcasters in the State of Washington, thence

returned and signed by ASCAP in New York City. ( R. 30,

Agreed Fact 19, p. 5.

)

18-4. At all times pertinent hereto, each of the plain-

tiffs has been paid and received and will continue to

be paid and receive royalty compensation and other con-

sideration from ASCAP, some of which money is from

broadcasters in the State of Washington. (R. 30, Agreed

Fact 20, p. 5.

)

18-5. At all times pertinent hereto, liroadcasting sta-

tions were the only users of music located in the State

of Washington from whom ASCAP collected fees. Plain-

tiffs collected no fees from any other user located in the
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State of Washington. (R. 30, Agreed Fact 21, p. 5.)

18-6. ASCAP licenses broadcasting stations on behalf

of its members under only two types of licenses, one of

which is called "blanket" and the other "per program."

(R. 30, Agreed Fact 22, p. 5.)

18-7. The aflFairs of ASCAP are managed by its Board

of Directors, the members of which are elected by the

members of ASCAP. The fee to be quoted for any license

of the ASCAP repertory is initially determined by the

Board of Directors, as distinguished from its members.

If a user and ASCAP are unable to agree upon the initial

fee or negotiate a fee it may be determined as provided

in the Amended Final Judgment of March 14, 1950.

(R. 30, Agreed Fact 24, p. 6.)

18-8. The filings (dated July 21, 1961, and August 7,

1962), made by ASCAP with the Secretary of State of the

State of Washington, set forth the only forms of licenses

which then were and are made available by ASCAP to

users in Washington. (R. 30, Agreed Fact 25, p. 6.)

18-9. In the last ten years, neither ASCAP nor any

plaintiff has entered into any license agreement with

any broadcaster located in the State of Washington on

anv other basis than the forms refeiTed to in paragraph

23 and similar prior forms. (R. 30, Agreed Fact 26, p. 6.)

18-10. If called, plaintiffs would testify that all plain-

tiffs have at all times in the last ten years been ready

to negotiate with any broadcaster for a license to per-

form any of plaintiffs' copyrighted musical compositions

in the State of Washington on any mutually agreeable

basis, including a "per piece rate." If called, defendants

and other broadcasters would testify that the defendants

I
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did not ask for per piece licenses from the individual

plaintiflFs, because to do so would have been a useless

and futile act. (R. 30, Agreed Fact 27, p. 16.)

18-11. At all times here pertinent, plaintiffs have

received royalties for the publication of their copyrighted

musical compositions which are usually paid according

to the number of sales of individual sheet music or rec-

ords. In addition to any royalties so received, plaintiflFs

also received for the public performance for profit of

their copyrighted musical compositions royalties which

are paid in accordance with the ASCAP Articles of Asso-

ciation and Membership Agreement as amended by and

according to the provisions of the 1950 and 1960 decrees.

(R. 30, Agreed Fact 29, p. 7.)

18-12. ASCAP oflFers licenses in Washington to users

of music where fees are charged for performance of spe-

cific compositions. (R. 30, Agreed Fact 43, p. 9.)

18-13. Such licenses are not offered to broadcasting

stations located in Washington. (R. 30, Agreed Fact 44,

p. 9.)

18-14. Music is a necessity to the broadcasting in-

dustry in the State of Washington and throughout the

United States. (R. 30, Agreed Fact 45, p. 9.)

18-15. The income of any composer, author or pub-

lisher of popular music depends primarily on the public

performance of such music by broadcasting stations. (R.

30, Agreed Fact 46, p. 9.)

18-16. Very few commercial radio broadcast stations

can exist today without access to commercial use of copy-

righted music. (R. 30, Agreed Fact 47, p. 9.)
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18-17. Three music licensing organizations in the

United States hcense the non-dramatic performing rights

of substantially all of the copyrighted musical works in

the United States today. ASCAP is one of these organiza-

tions and more than 50% of all performances of copy-

righted music by broadcasting stations in the United

States are licensed by ASCAP and are performances of

compositions in which the copyrights are held by mem-

bers of ASCAP. More than 87% of ASCAP's total rev-

enue is derived from license fees paid by broadcasting

stations and networks, and less than 13% from all other

uses of music combined. In the State of Washington

100% of ASCAP's collections comes from broadcasters.

(R. 30, Agreed Fact 48, p. 9.)

18-18. ASCAP's total revenue in 1962 was $34,841,-

010.94. Revenue from radio and television stations and

networks was $30,557,084.30 in 1962, and revenue from

all other licenses was $4,283,926.62. (R. 30, Agreed Fact

49, p. 9.)

18-19. No broadcaster, including defendants herein,

was a party to the anti-trust action brought by the United

States of America, entitled "United States of America v.

American Society of Composers, Authors and Publishers,"

Civil Action No. 13-95 (United States District Court for

the Southern District of New York). (R. 30, Agreed Fact

50, pp. 9-10.)

18-20. None of the defendants herein, including de-

fendant Rogan Jones, was a party to the action entitled

"United States of America v. American Society of Com-

posers, Authors and Publishers," Civil Action No. 13-95

(United States District Court for the Southern District
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of New York), in which the Amended Final Judgment

was entered on March 14, 1950. (R. 30, Agreed Fact 51,

p. 10.)

18-21. Defendant was not consulted by an agent of

the United States concerning said legal proceedings prior

or subsequent to the said Amended Final Judgment.

(R. 30, Agreed Fact 52, p. 10.)

18-22. Defendant was not consulted by an agent or

representative of ASCAP concerning said legal proceed-

ings prior to said Amended Final Judgment. (R. 30,

Agreed Fact 53, p. 10.)

18-23. Some of plaintiffs, and other members of

ASCAP, are subsidiaries of or otherwise affiliated with

various record companies. ( R. 30, Agreed Fact 54, p. 10.

)

18-24. It would be commercially, practicably and vir-

tually impossible for defendant and almost all other

broadcasters to acquire a separate license for each per-

formance broadcast over commercial stations. It would

be commercially, practicably and virtually impossible for

plaintiffs and other composers, authors and publishers to

issue a separate license for each performance broadcast

over broadcasting stations or to have the payment for

such performances on the basis of each individual use.

(R. 30, Agreed Fact 50, pp. 10-11.)

18-25. There are approximately 5,469 stations licensed

by the FCC and broadcasting in the United States today,

the overwhelming majority being commercial broad-

casters, with comparatively very few educational broad-

casting stations. (R. 30, Agreed Fact 54, p. 11.)

18-26. Movie producers do not acquire the perform-

ance rights or any other rights from ASCAP. Performance
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for profit rights are generally acquired by networks for

their affiliated stations and by background music users

for their subscribers, and by movie producers for their

movie exhibitors. (R. 30, Agreed Fact 59, p. 11.)

18-27. There are in existence virtually no licenses for

the performance rights to music in ASCAP's repertory

between individual broadcasters and plaintiffs and other

members of ASCAP in which the broadcaster agrees to

pay for such performance rights. (R. 30, Agreed Fact 60,

p. 11.)

18-28. Each musical copyright is unique ( R. 30, Agreed

Fact 61, p. 11.)

18-29. ASCAP makes per program licenses available

to all broadcasters; fewer than 60 to 100 broadcasters

in the United States elect that form of agreement. At

the time of the alleged infringement and now, none elect

that foi-m in Washington. (R. 30, Agreed Fact 62, p. 11.)

18-35. At the time of the alleged infringement and now,

there were and are no licenses in effect between any

plaintiff, or to the knowledge of these plaintiffs any other

ASCAP member, and any recording company authoriz-

ing any broadcasting station to perform publicly for profit

any musical composition. (R. 30, Agreed Fact 63, p. 11.)

18-36. Plaintiffs do not permit any other music licens-

ing organization such as Broadcast Music Inc., or SESAC,

Inc., to license the performance of the compositions al-

leged infringed. (R. 30, Agreed Fact 67, p. 12.)

18-37. Plaintiffs do not permit any other such licensing

organizations to license the performance of any of plain-

tiffs' musical compositions. (R. 30, Agreed Fact 68, p. 12.)
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18-38. None of the plaintifiFs has ever entered into any

blanket license with any user in the State of Washington

relating to plaintifiFs' musical compositions other than

through ASCAP and by ASCAP licenses; to defendants'

knowledge plaintiffs have received no request from any

broadcaster in the State of Washington other than those

made through ASCAP for a blanket license relating to

plaintiffs' musical compositions. (R. 30, Agreed Fact 69,

p. 12.)

18-39. Composers and publishers actively compete to

have their music recorded by recording companies and

played by broadcasting stations. (R. 30, Agreed Fact 53,

p. 12.)

18-40. In 1959 ASCAP refused to offer licenses to any

broadcasters located in the State of Washington. There-

after, on November 20, 1959, the owners of many sta-

tions in the state petitioned the United States District

Court for the Southern District of New York to issue an

order directing ASCAP to issue licenses. (R. 30, Agreed

Fact 73, p. 13.)

18-41. On November 20, 1959, the said court issued

an agreed order directing ASCAP to issue licenses to the

petitioners. Such order (see Exhibit 1 annexed hereto)

was issued upon stipulation and agreement of the parties.

(R. 30, Agreed Fact 74, p. 13.)

18-42. Defendant and the other broadcasting stations

cannot obtain licenses to broadcast any of the composi-

tions contained in ASCAP's repertory except from ASCAP
or from each individual member of ASCAP or any other

person who has obtained the necessary rights from

ASCAP or from the members in interest. (R. 30, Agreed

Fact 79, p. 14.

)
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18-43. Defendant and the other broadcasting stations

cannot obtain Hcenses to broadcast any of the composi-

tions, the performance rights to which are held by plain-

tiffs, from anyone other than ASCAP or plaintiffs or from

each individual member of ASCAP or any other person

who has obtained the necessary rights from ASCAP

or from the members in interest. (R. 30, Agreed Fact

80, p. 14.)

18-44. Some stations, including some located in Wash-

ington, desire certain special styles or kinds of music

programming, such as western, religious, "good music,"

classical and "top 40." (R. 30, Agreed Fact 81, p. 14.)

18-45. ASCAP does not offer licenses to broadcasters

for special catalogues of music such as western, religious,

"good music," classical, "top 40." (R. 30, Agreed Fact 82,

p. 14.)

18-46. The performance rights to some music in

ASCAP's repertory is vastly more valuable than the per-

formance rights to other music in ASCAP's repertory,

and of all the millions of musical compositions copy-

righted very few become hits or of any significant value.

This is also true of the performance rights to music written

by the plaintiffs. (R. 30, Agreed Fact 83, p. 14.)

18-47. The revenue distributed by ASCAP, pursuant

to the consent decree, to its members from performance

rights fees cannot be segregated to determine how much

money is distributed for any particular composition. (R.

30, Agreed Fact 84, p. 14.)

18-48. ASCAP distributions, pursuant to the consent

decree, cannot be allocated to a particular state or area
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or to a particular composition. (R. 30, Agreed Fact 84,

p. 14.)

18-49. SESAC and BMI license users other than broad-

casters in the State of Washington. (R. 30, Agreed Fact

86, p. 14.)

18-50. Under the terms of the apphcation for member-

ship and a member's contract with ASCAP, all of his or

its compositions hsted in the application for membership

or written, composed or published during the term of his

or its membership, become part of the ASCAP repertory.

(R. 30, Agreed Fact 87, p. 14.)
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APPENDIX "B'
I

Facts Admitted in the Pretrial Order
But Omitted from the Findings

( Specification of Error No. 19

)

|

19-1. At all times herein pertinent, certain defendants

paid sums to networks which networks paid fees to

ASCAP for network licenses for network (but not local)

programs. (R. No. 1, p. 1.)

19-2. Said fees were ultimately distiibuted to the plain-

tiffs. (R. No. 2.)

19-3. Immediately after defendant Wescoast Broad-

1

casting Co., Inc., refused to enter into agreements on

the same terms as had been entered into with other de-

fendants, Wescoast was sued for an additional twenty-

eight infringements on which statutory damages would

be not less than $7,000 and not more than $140,000, plus

costs and reasonable attorneys' fees in such amount as

the court deems proper. (R. No. 26, p. 6.)

19-4. Each of the plaintiffs and the other members of

ASCAP share in the royalties and fees for performance

of music composed, published and owned by other mem-

bers of ASCAP. (R. No. 29, p. 7.)

19-5. Some of the plaintiffs had no knowledge of the

alleged infringements or that any action was being filed.

(R. No. 30, p. 7.)

19-6. Not all phonograph records are marked as to the

name of the licensing organizations that license the music

contained on the record. (R. No. 32, p. 8.)

19-7. Some of the ASCAP's members, including some

of the plaintiffs herein, have received thousands of dol-
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lars from advertising agencies or other commercial users

for the right to use one musical composition as a radio

or television commercial. (R. No. 34, p. 8.)

19-8. One advertising agency paid almost $100,000 for

the right to use one song published by one of the plain-

tiffs as a radio or television commercial. ( R. No. 36, p. 8.

)
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APPENDIX "C"

Defendants' Contentions of Fact

( Specification of Error No. 20

)

20-1. The plaintiffs, ASCAP, and the other members

of ASCAP, at all times pertinent hereto:

(a) Are two or more persons holding or claiming sep-

arate copyrighted works, under the copyright laws

of the United States, and |

(b) Have banded together and pooled their interests

for the purpose of fixing prices on the use of

said copyrighted works, and

(c) Have pooled their separate interests and con-

spired, federated and joined together for the pur-

pose of collecting fees in this state, and

(d) Have issued blanket licenses in this state, for the

right to commercially use or perform publicly their

separate copyrighted works, and

(e) Have not issued licenses to broadcasters or de-

fendants on rates assessed on a per piece system
of usage.

20-2. ASCAP licenses broadcasting stations on behalf

of its members under only two types of licenses, one of

which is called "Blanket" and the other "Per Program."

Both the per program license and the blanket license are

blanket licenses, that is, the user has the right to use

everything in the repertory without getting any special

permission. ASCAP does not offer broadcasters any other

kind of license.

20-3. At all times pertinent hereto, neither ASCAP nor

any of the plaintiffs has ever offered licenses to broad-

casting stations in the State of Washington where fees

are charged according to the number of performances

I
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broadcast, i.e., on a basis of so much money per perform-

ance for profit.

20-4. ASCAP does not now offer to broadcasting sta-

tions licenses based upon a per piece rate as described

in RCW 19.24, et seq.

20-5. Plaintiffs individually do not now oflFer such

licenses.

20-6. PlaintiflFs individually did not offer such licenses

at the time of the alleged infringement.

20-7. Neither ASCAP nor plaintiffs has ever issued

such a license to broadcasting stations in the State of

Washington, and no such licenses are in use in Wash-

ington.

20-8. The fees provided for in ASCAP's blanket and

per program licenses offered broadcasting stations in

Washington have no relation to the amount of ASCAP's

music that is played on a broadcasting station.

20-9. The filings (dated July 21, 1961, and August 7,

1962) made by ASCAP with the Secretary of State of the

State of Washington do not include any licenses for

broadcasting stations based upon a per piece system of

usage, and list the only licenses available to them as

blanket type licenses.

20-11. None of the plaintiffs has ever filed a copy of

any per piece license for use by broadcasting stations as

described in RCW 19.24, et seq., with the Secretary of

State.

20-12. The ASCAP membership contract contains the

following terms which have not been modified by the

consent decree:
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(a) "The Society agrees, during the term hereof, in

good faith to use its best endeavors to promote and
carry out the objects for which it was organized, and
to hold and apply all royalties, profits, benefits and
advantages arising from the exploitation of the rights

assigned to it by its several members, including the

Owner, to the uses and purposes as provided in its

Articles of Association (to which reference is hereby
made), as now in force or as hereafter amended.

(b) "The Owner hereby irrevocably, during the term
hereof, authorizes, empowers and vests in the Society

the right to enforce and protect such rights of public

performance under any and all copyrights, whether
standing in the name of the Owner and /or others,

in any and all works copyrighted by the Owner,
and/or by others, to prevent the infringement there-

of, to litigate, collect and receipt for damages arising

from infringement, and in its sole judgment to join

the Oicner and /or others in whose names the copy-

right may stand, as parties plaintiff or defendants in

suits or proceedings; to bring suit in the name of

the Oioner and /or in the name of the Society, or

others in whose name the copyright may stand, or

otherwise, and to release, compromise, or refer to

arbitration any actions, in the same manner and to

the same extent and to all intents and purposes as

the Owner might or could do, had this instrument

not been made.

(c) "The Owner hereby makes, constitutes and ap-

points the Society, or its successor, the Owner s true

and lawful attorney, irrevocably during the term
hereof, and in the name of the Society or its suc-

cessor, or in the name of the Otvner, or otherwise to

do all acts, take all proceedings, execute, acknowl-
edge and deliver any and all instruments, papers,

documents, process and pleadings that may be nec-

essary, proper or expedient to restrain infringements

and recover damages in respect to or for the in-

fringement or other violation of the rights of public

performance in such works, and to discontinue, com-
promise or refer to arbitration any such proceedings

or actions, or to make any other disposition of the
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differences in relation to the premises." (Agreement,
ibid. )

20-13. ASCAP has authority to settle these actions.

20-14. ASCAP, tlirough its agents and legal represen-

tatives, has at all times pertinent hereto threatened broad-

casting stations, including defendant, with suits for in-

fringement of copyrighted musical compositions claimed

by its members unless such stations sign one of the two

types of blanket licenses.

20-15. ASCAP, through its agents and representatives,

continues to make such threats.

20-16. ASCAP threatens to see that more suits for

alleged infringements of copyrighted musical composi-

tion claimed by its members are filed against defendant

and other broadcasting stations in Washington

20-17. Several broadcasting station defendants have

recently negotiated settlements of their suits. Immedi-

ately thereafter, plaintiffs herein and ASCAP threatened

to sue other stations unless they also settled.

20-18. Immediately after defendant Wescoast Broad-

casting Co., Inc., refused to settle on the same terms as

several other defendants had, Wescoast was sued for an

additional twenty -eight infringements, amounting to

$7,000.00 plus costs and attorneys' fees.

20-19. Several small radio stations recently sued by

ASCAP have had to settle by signing ASCAP blanket

licenses and pay the fees required thereunder because

of the tremendous costs of litigation and threats of fur-

ther prosecution.

20-20. Each of the plaintiffs, together with ASCAP,
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realized the hardship and costs of htigation and relies

upon this fact as a means to intimidate and coerce sta-

tions into signing blanket licenses.

20-21. Each of the plaintiffs, with ASCAP, sued the

defendant and other defendants in a concerted campaign

to force defendant to sign a blanket-type license.

24-22. At all times pertinent, each of the plaintiffs and

ASCAP has:

(a) Attemped to use the federal courts as innocent
instrumentalities in the furtherance of a system-

atic campaign and scheme designed to illegally

fix prices for the commercial use of copyrighted

works in Washington, and

(b) Used extortionate means and terrorizing practices

based on threats of suits, and

(c) Abused both state and federal process.

20-23. The only licenses offered by ASCAP to radio

and television stations in the State of Washington require

that defendant subscribe to all of the music in ASCAP's

repertory, including the music of many composers and

publishers not a party to this action, whether defendants

desire the right to play that music or not and regardless

of whether defendants have played the music or ever

will play it.

20-24. So long as he remains a member, the member

may not assign or license the performance rights to

recording companies.

26-25. ASCAP is the only one who can license record-

ing companies. |

20-26. No one has asked for licenses for recording

companies authorizing broadcasting stations to perform
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musical compositions publicly for profit, because to do

so would have been useless and futile.

20-27. Broadcasters in the State of Washington have

not asked individual plaintiffs for licenses, because to do

so would have been useless and futile.

20-28. The plaintiffs, together, and with ASCAP and

the other members of ASCAP, at all times pertinent, and

now:

(a) Engage in and are parties to a combination, con-

spiracy and contracts, agreements and understandings

among themselves in unreasonable restraint of interstate

trade and commerce in music performance rights;

(b) Fix, stabilize, regulate and affect the price of

music and performance rights thereto, and establish and

maintain uniform and non-competitive prices for such

rights;

(c) Prohibit broadcasters from obtaining performance

rights to music on records with the purchase or other

acquisition of records, i.e., clearance at the source;

(d) Pool performance rights to music among them-

selves:

(e) Share in the royalties and fees for performance of

music composed, published and owned by other members

of ASCAP;

(f) Violate the provisions of the amended consent

judgment entered in the United States District Court

referred to above, by preventing them from having a gen-

uine economic and competitive choice between ASCAP

and individual member licenses and between blanket

and per program licenses;
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(g) Coerce and compel defendant and other broad-

casters, in order to continue in business, to acquire from

ASCAP one of two types of blanket licenses for the per-

formance rights to all the copyrighted musical composi-

tions in the ASCAP repertory, whether defendants and

other broadcasters have need for or actually use the same

or not;

(h) Coerce broadcasters to accept blind selling prac-

tices; '

(i) Condition the license of the rights of performance

for profit of usable or desirable music on the license of

their entire repertory which contains unwanted, unusable

and undesirable music;

(j) Make the so-called right to deal with individual

members of ASCAP, illusory because of the thousands

of ASCAP members, the hundreds of thousands of com-

positions involved, the rapidity at which music is com-

posed, published and popularized, the immediacies of

everyday broadcasting, and the charges demanded;

(k) Restrain competition among themselves in the per-

formance rights market place and stifle the ability of non-

members to market their music by practices of pooling

rights, price fixing, block booking, sharing fees and deal-

ing almost exclusively through ASCAP.

(1) Restrict incentive for ijoung and/or new composers

or writers;

(m) Tie the sale and purchase of poor music to good

music and thereby artificially equalize the reward to

members and prevent remuneration from being related

to quality;
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(n) Discriminate against broadcasters who must com-

pete with other users of music such as motion picture

theaters, recreation centers, symphonies and background

music disseminators by faikire to Hcense them, failure to

enforce copyrights, charging disproportionate fees and

granting them clearance at the source.

(o) Stifle the flow of music to the public and the in-

centive of would-be composers and authors to create new

music for the enlightenment and enjoyment of the pubhc.

20-29. A substantial portion of the license fees for per-

formance rights licensed to broadcasters represents the

cost of unused music.

20-30. All defendants have at all times here pertinent

been ready to negotiate and pay fees for the performance

of plaintiffs' or other copyright holders' copyrighted

works where the right to perform has been previously

acquired at the source as is the practice with networks,

jingles and transcribed programs.

20-31. All defendants have at all times pertinent been

ready to negotiate and pay fees for the right to perform

copyrighted works on records where such right has been

cleared for perforaiance by broadcasting stations.

20-32. All defendants have at all times here pertinent

been ready to negotiate and pay fees for the right to per-

form copyrighted music when fees are charged on the

basis of so much money per time a piece of music is

played.

20-33. Broadcasting stations compete with other broad-

casting stations and other entertainment businesses such

as nightclubs, restaurants, theaters, bowling alleys, sym-
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phonis and motion picture theaters for the pubHc's time

and attention.

20-34. Performance rights for music on motion picture

films, some jingles, transcribed programs and television

programs are negotiated on an individual basis.

20-35. Some stations, including the defendants herein,

do not desire to broadcast all types, kinds or styles of

music available.

20-36. It would be impossible for the defendants to

operate their radio stations without music licensed by

ASCAP.

20-37. The dissemination and commercial use of music

when performed publicly and broadcast by radio and

television stations is a business affected with the public

interest. Music is a commodity of general business neces-

sity and use throughout the United States.

20-38. Broadcast stations supply a necessity and their

business affects the public interest.

20-39. Radio stations affiliated with networks, other

than those originating networks broadcasting, have no

control over the selection of the musical compositions

which are performed on the network and received by

the affiliate.

20-40. Broadcasting is the principal medium through

which individual musical compositions are transmitted to

the ear of the public.

20-41. Blanket licenses destroy the incentive of broad-

casting stations and individual composers and authors to

bargain among themselves for performance rights and

destroy the incentive of broadcasters to perform the

I
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music of composers and authors not members of the

blanket hcensing organization.

20-42. The "Blanket" and "Per Program" hcenses of-

fered by ASCAP both require payment charged upon

income received by broadcasters for time devoted to the

broadcasting of matters such as news, lectures, discussion,

pubhc events and sporting events, which employ none of

the copyrighted music of the plaintiffs or members of

ASCAP, or any music whatsoever.

20-43. The Federal Communication Commission re-

quires broadcasters to devote time to public events, pub-

lic issues and service, sporting events, discussion and

matters of current community interest which do not nor-

mally employ the use of music.
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APPENDIX "D"

Specific Violations of the Federal Antitrust Lawa
Contended by Appellant in the Pretrial Order

(Specification of Error No. 42)

42-1. Unlawfully extending the copyright laws.

42-2. Acquiring a monopoly on the separate monopo- "

lies granted by the United States copyright laws in

derogation of such laws and the anti-trust laws.

i
43-3. Combining, conspiring and agreeing to restrain

trade or commerce in music, including the performance

rights of music, among the several states.

42-4. PooUng copyrights and fixing prices therefore,

and claiming rights under and entering into contracts,

agreements and undestandings among themselves, with

ASCAP and the other members of ASCAP, other persons

and organizations having or controlling music and rights

connected therewith, which restrict the use of music and

rights connected therewith.

42-5. Refusing to issue to defendants and other broad-

casters licenses based at a fee or rate which is assessed

on actual use or number of performances or licenses

for special catalogues of music such as western, reli-

gious, concert, as distinguished from existing blanket

type licenses.

42-6. Conditioning the license of performance for prof-

its rights of useable or desirable music on the license

of their entire repertory which contains unwanted, un-

useable and undesirable music.

42-7. Discriminating against defendants and other com-

I
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mercial users of music as to types of licenses offered,

prices charged, methods of collection, and means of

enforcement.

42-8. Issuing blanket licenses in the State of Wash-

ington which violate said state's laws.

42-9. Prohibiting broadcasters from obtaining perform-

ance rights to music on records with the purchase or

other acquisition of the records.

42-10. Refusing in concert with other music copyright

owners to issue music performance licenses which exclude

pre-recorded material which has been cleared at the source

for public performance.
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APPENDIX "E"

Specific Injunctive Measures Sought by Appellant
in the Pretrial Order

(Specification of Error No. 43)

43-1. Combining or conspiring or agreeing to restrain

trade or commerce in music, including the performance

rights of music, among the several states.

43-2. Claiming any rights under or entering into any

contract, agreement or understanding among themselves,

with ASCAP or the other members of ASCAP or other

persons or organizations having or controlling music or

rights connected therewith which restrict the use of music

or rights connected therewith.

43-3. Refusing to issue to defendants or other broad-

casters licenses of specialty catalogues or licenses based

on a system of usage at a fee or rate which is assessed

on actual use or number of performances and as distin-

guished from existing blanket license rates based on mu-

sic never used, and which fee or rate is economically

fair, practical and reasonable.

43-4. Block booking.

43-5. Discriminating among defendants and other com-

mercial users of music as to types of licenses offered,

prices charged, methods of collection, and means of

enforcement.

43-6. Issuing blanket licenses in the State of Washing-

ton which violate said state's laws.

43-7. Suing for infringment of plaintiffs' copyrighted

works until such time as plaintiffs comply with all pro-

visions the court may order, adjudge and decree, and
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until such times as plaintiflFs comply in all respects with

the laws of the State of Washington, the Federal anti-

trust laws and the Federal copyright laws.

43-8. Prohibiting record companies from obtaining

performance rights so as to enable broadcasters to per-

form music on recordings without obtaining a separate

performance rights hcense.

43-9. Refusing in concert with other music copyright

holders to issue music performance licenses which exclude

pre-recorded material which has been cleared at the source

for public performance.
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APPENDIX "F"

Statutes Involved

The Copijright Law

Section 1 of the Copyright Law, 17 U.S.C. Sec. 1 pro-

vides in pertinent part:

"Sec. 1. Exclusive rights as to copyrighted works

"Any person entitled thereto, upon complying with

the provisions of this title, shall have the exclusive

right: " ' "

« o o

"(e) To perform copyrighted work publicly for

profit if it be a musical composition; . .

."

Section 101 of the Copyright Law, 17 U.S.C. Sec. 101,

provides in pertinent part:

"Sec. 101. Infringement

"If any person shall infringe the copyright in any
work protected under the copyright laws of the

United States such person shall be liable:

"(a) Injunction.—To an injunction restraining such

infringement;

"h" Damages and profits; amount; other remedies.

—To pay to the copyright proprietor such damages
as the copyright proprietor may have oflFered due
to the infringement, " ° ° or in lieu of actual dam-
ages and profits, such damages as to the court shall

appear to be just, and in assessing such damages
the court may, in its discretion, allow the amounts
as hereinafter stated, * ° " and such damages shall

in no . . . case exceed the sum of $5,000 nor be less

than the sum of $250, and shall not be regarded as

a penalty."

Section 116 of the Copyright Law, 17 U.S.C. Sec. 116,

provides:
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Sec. 116. Costs, attorney's fees

"In all actions, suits, or proceedings under this

title, e.xcept when brought by or against the United
States or any officer thereof, full costs shall be al-

lowed, and the court may award to the prevailing

party a reasonable attorney's fee as part of the cost."

T)\e Sherman Act

Section 1 of the Sherman Act, 15 U.S.C. Sec. 1, pro-

vides in pertinent part:

"Every contract, combination in the form of trust

or otherwise, or conspiracy, in restraint of trade or

commerce among the several States, or with foreign

nations, is declared to be illegal ..."

Section 2 of the Sherman Act, 15 U.S.C. Sec. 2, pro-

vides in pertinent part:

"Every person who shall monopolize or attempt

to monopolize, or combine or conspire with any
other person or persons, to monopolize any part of

the trade or commerce among the several States, or

with foreign nations, shall be guilty of a misde-

meanor."

Section 3 of the Clayton Act, 15 U.S.C. 14 provides,

in pertinent part:

"That it shall be unlawful for any person engaged
in commerce, in the course of such commerce, to

lease or make a sale or contract for sale of goods,

wares, merchandise, machinerv, supplies or other

commodities, whether patented or unpatented, for

use, consumption, or resale within the United States

or any Territory thereof or the District of Columbia
or anv insular possession or other place under the

jurisdiction of the United States, or fix a price

charged therefor, or discount from, or rebate upon,

such price, on the condition, agreement or under-

standing that the lessee or purchaser thereof shall

not use or deal in the goods, wares, merchandise.
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machinery, supplies or other commodities of a com-
petitor or competitors of the lessor or seller, where
the effect of such lease, sale, or contract for sale or

such condition, agreement or understanding may be
to substantially lessen competition or tend to create

a monopoly in any line of commerce."

Section 4 of the Clayton Act, 15 U.S.C. 15, provides,

in pertinent part:

"That any person who shall be injured in his busi-

ness or property by reason of anything forbidden in

the antitrust laws may sue therefor in any district

court of the United States, in the district in which
the defendant resides or is found or has an agent,

without respect to the amount in controversy, and
shall recover threefold the damages by him sus-

tained, and the cost of suit, including a reasonable

attorney's fees."

Section 16 of the Clayton Act, 15 U.S.C. Sec. 26, pro-

vides, in pertinent part:

"Any person, firm, corporation, or association shall

be entitled to sue and have injunctive relief, in any
court of the United States having jurisdiction over

the parties, against threatened loss of damage by a

violation of the antitrust laws, including Sections 13,

14, 18 and 19 of this title, when and under the same
conditions and principles as injunctive relief against

threatened conduct that wall cause loss or damage
is granted by courts of equity, under the rules gov-

erning such proceedings, and upon the execution of

proper bond against damages for an injunction im-

providently granted and a showing that the danger
of irreparable loss or damage is immediate. .

."

Washin^on Statutes

RCW 19.24.020, provides, in pertinent part:

"It shall be unlawful for two or more persons hold-

ing or claiming separate copyrighted works under
the copyright laws of the United States, either with-
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in or without the state, to band together, or to pool

their interests for the purpose of fixing the prices

on the use of said copyrighted works, or to pool

their separate interests or to conspire, federate or

join together for the purpose of collecting fees in this

state, or to issue blanket licenses in this state, for

the right to commercially use or perform publicly

their separate copyrighter works: Provided, however,
such persons may join together if they issue licenses

on rates assesed on a per piece system of usage:

Provided, further. This act shall not apply to any
one individual author or composer holder or owner
who may demand any price or fee he or she may
choose for the right to use or publicly perform his

or her individual copyrighted work or works: Pro-

vided, fwfher. Such per piece system of licensing

must not be in excess of any per piece system in

operation in other states where any groups or per-

sons affected bv this act does business, and all groups
and persons affected by this act, are prohibited from
discriminating against the citizens of this state by
charging higher or more inequitable rates per piece

for music licenses in this state than in other

states. . .

."

RCW 19.24.040, provides, in pertinent part:

'In the event two or more persons holding sep-

arate convrighted musical works, or any rights flow-

ing therefrom, whether by assignment, agency agree-

ments, or by anv form of agreement, pool their in-

terests, or combine, or conspire, federate, or join

together in any way, whether for a lawful purpose
or othenvise. a complete list of their copyrighted

works or compositions shall be filed once each vear

in the office of the secretarv of state of the State

of Washington, together with a list of the prices

charged or demand for their various copyrighted

works; no payment or filing fee shall be required

bv the secretary of state, and said persons, corpora-

tions, or association, foreign or domestic shall state

therein under oath, that said list is a complete cata-

logue of the titles of their claimed compositions.
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whether musical or dramatic or of any other classi-

fication, and in addition to stating the name and

title of the copyrighted work it shall recite therein

the date each separate work was copyrighted, and

the name of the author, the date of its assignment,

if any, or the date of the assignment of any interest

therein, if any, and the name of the publisher, the

name of the present owner, together with the ad-

dresses and residences of all parties who have at

any time had any interest in such copyrighted work.

The secretary of state shall require two copies of

said list, one of which he shall keep on file, the

other shall be forwarded to the office of the state

Treasurer at Olympia."

RCW 19.24.050, provides, in pertinent part:

'The foregoing list of names and titles, provided

for in the preceding section, shall be made available

by the secretary of state to all persons for examina-

tion, in order that any user of copyrighted works in

this state may know the rights and the titles to such

copyrighted works as may be claimed by any of said

combinations, pools, associations, or persons as afore-

said; said lists shall be prepared so that all persons

may avoid using said copyrighted compositions, if

they so desire, and may avoid conflict therewith,

and avoid committing innocent infringements of said

works; and in order to further efi^ectuate the copy-

right laws of the United States, the secretary of state

shall, if he deems it necessary to protect the citizens

of this state from committing innocent violations of

the copyright laws of the United States, publish such

list once a year in a newspaper of general circulation,

in order that all citizens of the state may respect any

and all individual rights granted by the United States

copyright laws."

RCW 19.24.055 provides, in pertinent part: I

"No person, corporation, or association, domestic

or foreign, whether doing business in this state as

hereinafter defined or not, shall be absolved from the

foregoing duty of filing said list of holdings as
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required in the preceding sections of this chapter,

if their music or copyrighted works are used com-
mercially in this state, or have been used herein,

whether originating from a point within the state

or from without, and as long as any rendition there-

of is received or heard within the state, or is in-

tended to be so received by the originator of any
musical program; Provided, however. Any individual

owner of a copyrighted work or works, not a party

to or not connected in any way with any pool, con-

spiracy, combination, or groups, or associations of

persons, as prohibited by this chapter, need not file

any such Hst."

RCW 19.24.060 provides, in pertinent part:

"It is hereby declared that the production and
creation of music and the commercial use of music
and of copyrighted works within this state, whether
originating at a point from within or without the

state, as long as the same shall be rendered and
publicly received within the confines of this state,

whether mechanically or by radio communication,
is a big business clothed and affected with the

public interest and the adult educational advan-
tages engendered by the public use of music and in

its creation, makes this business one of public ne-

cessity, and necessary for the education and training

of the youth of this state; that many abuses are

practiced under a false guise of Federal protection

which only the state with its police power can
easily and lawfully restrain, and in order to pro-

hibit, discourage, and prevent monopolistic prac-

tices, and to prevent extortion, to encourage free

bargaining between the citizens of this state with
each other and with those without the state, and
in order to give greater effect to the constitutional

provisions relating to monopoly and price fixing, and
in the general interest of the public, therefore, the

legislature in the interest of the peace and dignity

of the state, in the interest of good morals and gen-

eral welfare of the people of this state, and for

greater educational advantages to the public, de-
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clares that said business shall be subject to the

police power and reasonable regulation of the state

government, and such police and regulating power
shall be administered by the courts and other offi-

cials of this state in a manner consistent with, in

aid of, and never in conflict with the copyright laws

of the United States. The provisions of this act, and
the administration thereof, shall at all times effect-

uate the enforcement, the true intent, and meaning
of the United States copyright laws in order to pre-

vent abuses from being practiced within this state

from points within or from points without the state,

by any individual, corporation, or organizations, who
attempt to use the Federal courts as innocent in-

strumentalities in the furtherance of any systematic

campaign or scheme designed to illegally fix prices

for the commercial use of copyrighted works in this

state through the use of extortionate means and ter-

rorizing practices based on threats of suits, and an

abuse of both state and Federal process, all of

which are declared to be in violation of this act

and of the state constitution, and it is further de-

clared that any person or persons, or combines, as

aforesaid, who shall violate this act shall be deemed
to have used their property within this state in such

a way that the same shall have acquired a legal

situs, analogous to the situs of other personal tangi-

ble property within the state, even though separate

from the domicile and residence of the owner; Pro-

vided, further. The legal situs of any copyrighted

work is coextensive about the state, and a copyrighted

work used or sold for public use or public perform-

ance for profit, if intended to be heard from a point

without the state or from a point within the state,

is herebv declared to be a commercial commodity,
and its legal situs is hereby declared to be within,

the State of Washington."

(The balance of RCW 19.24.060 is also pertinent to

this case. It is recited in full in Appendix "A" which is

attached hereto. Paraphrasing it makes the "production,"

"creation" and "commercial use of music" in this state
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I business "clothed and affected with the pubUc interest"

ind of "pubhc necessity.")

RCW 19.24.100 provides, in pertinent part:

".
. . and all licenses of any violator of this chapter

shall be deemed as aiders and abettors of said per-

sons and subject to the provisions of this chapter

unless they forthwith indicate their obedience here-

with. . .

."

RCW 19.24.290 provides, in pertinent part:

"Every person, in addition to the other penalties

provided in this chapter, who violates or who pro-

cures, or aids or abets in the violating of any provi-

sion of this chapter, or who conspires to render

ineffectual any valid order or decision of any court

in the enforcement of this chapter, or who procures,

conspires with, or aids or abets any person or per-

sons in his or their failure to obey the provisions

of this chapter, or to render ineffctual any valid

order of any court in connection with the enforce-

ment of this chapter shall be deemed guilty of a

gross misdemeanor, and upon conviction, shall be
punished by a fine not exceeding five hundred dol-

lars ($500), or imprisonment in the county jail for

not more than six months (6), or both such fine

and imprisonment."

The Washington Constitution

Article XII, Sec. 22, of the Constitution of the State

of Washington, provides:

"Sec. 22. Monopolies and Trusts. Monopolies

and trusts shall never be allowed in this state, and
no incorporated company, co-partnership, or associa-

tion of persons in this state shall directly or in-

directly combine or make any contract with any
other incorporated company, foreign or domestic,

through their stockholders, or the trustees or as-

signees of such stockholders, or with any co-partner-

ship or association of persons, or in any manner
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whatever for the purpose of fi ing the price or Hmit-

ing the production or regulating the transportation

of any product or commodity. The legislature shall

pass laws for the enforcement of this section by ade-

quate penalties, and in case of incorporated com-
panies, if necessary for that purpose, may declare

a forfeiture of their franchise."
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APPENDIX "G"

Festimony of Rogan Jones, President of International

Good Music, Inc., and Wescoast Broadcasting Co.,

Owners of KGMI, Bellingham, Washington, and KPQ,
Wenatchee, Washington, respectively.

"The Witness: No, I am not trying to get

ASCAP's music for nothing. I think it might be
cleared at the source as it is for movies.

"There are two basic viewpoints in our position.

"One is that the juke box people get their music
for nothing and theaters get their music for noth-

ing. The record people get their music for a limited

amount.

"We add greatly to the value of all the music
that we play, which is the reason we get records

for nothing and for a discount price. We think that

we should have credit for this.

"And the other point is that we think that in the

land of free enterprise we should have the right to

bargain for the price we pay for these."

"The Court: In other words, what really disturbs

you is the fact that the juke box operators, by statute,

are in a preferred position?

"The Witness: Well, the theater people are, too.

"The Court: The theater people, don't they pay
for their music when they buy the film?

The Witness: We think we do when we buy a
record.

The Court: You mean the two cents?

"The Witness: Yes.

"The Court: And most of the records you get

for free?

"The Witness: Well, no, we get these records,

Your Honor, because of what we add to the value
of the record and the music that we play. This is the
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thing that is overlooked. We add to the value of the

music we play.

"The Coxmr: In other words, by playing music you
encourage people to buy records?

"The Witness: Correct, sir, and we thereby add to

the value of the copyright holder.

'Q. ( By Mr. Topkis ) : Mr. Jones, in the bargaining that

you indulge in with these composers, authors, pub-

lishers, which way would you contemplate payment
would go? Should you pay them or should they

pay you in this land of free enterprise?

"A. I am not sure whether some of them would not be
called to pay us. This is why we had payola."
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APPENDIX "H"

reslimony of Lincoln W. Miller, Assistant President,

Queen Citv Broadcasting Company, owner of KIRO
and KIRO-TV, Seattle, Washington.

"Q. (By Mr. Murphy) : Would it be commercially pos-

sible for a radio station to negotiate with ASCAP
as distinguished from its members for specific

compositions?

"A. For the right to use?

"Q. For the right of use—specific

—

"A. Individual compositions?

"Q. Right.

"A. I would certainly think not because, there again,

ASCAP is located clear to the other end of the

country, and for each tune we might be interested

in we would have to make a separate trip, good-

ness knows how many days talking, and we still

might not get it because the price might not be
right.

"Q. If you had a price list that was determined and
you could see, could you then?

"A. That could certainly expedite matters, yes.

"The Court: How would your position be im-

proved if you negotiated on a per piece basis? As
I understand it, you play music eight hours out of

twelve hours a day. What difi^erence does it make
whether you play Irs'ing Berlin or Cole Porter dur-

ing that period? You would have to pay for what
you are playing, wouldn't you?

"The Witness: Under the present arrangement,

certainlv, we pay for it on a blanket basis which
is simply a percentage of the gross income we take

in.

"The Court: Suppose you were paying on a per

piece basis. How would that improve your situation?

"The Witness: It could improve it substantially
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from the monetary standpoint because we would
then have a different price on these different pieces.

"The Court: So you can take out cheaper pieces?

"The Witness: Right, but some of the cheaper

pieces might be better for a balanced program, and

we might add to it, Your Honor.

"We try to adjust what we call the sound because

it is different from other stations so we might want
to play all western or all religious, so in the case

of our station we try to balance with a little bit of

everything, but if we knew what the price tags were,

this could well influence the kind of music we play

and balance with the kind of music we play. It

would certainly influence our decision because the

economics would be right in front of us. We would
be free to determine.

"Mr. Murphy: No further questions.

Testimony of James W. Wallace, General Manager,
Wescoast Broadcasting Company, Owner of KPQ,
Wenatchee, Washington.

"Q. (By Mr. Murphy): Mr. Wallace, would it be
expensive or (Page 210) inexpensive, or what
would be the effect if you had a list of all music

available and the price for each one of those pieces

of music? Could you allocate a price to music and

then pick and choose?

"Mr. Topkis: Objection.

"The Court: I am going to let him answer, but

I doubt whether he would be oualified to answer

the question. There are many different ramifications

in a plan of that kind, but I will be glad to hear

what you have to say, Mr. Wallace.

"The Witness: I started out as an engineer. I

keep index cards. I know exactly what music we play.

We have a list of it.

"As to how I arrive at kno\ving what the music

should be, I should give you a background. I have
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gone through all the offices, President of the Cham-
ber of Commerce, United Good Neighbors, Boy
Scouts of America (holder of the Silver Beaver

award); I am active in Rotary, Chamber of Com-
merce, and these things are all necessary for a small

town radio station man to know what the people

want.

"For one thing, almost sixty percent of our income
comes from sources other than music. 44 percent

is based on the F.C.C. hcense for that work, and
I can do it on any day or month that might be
desired, but still we are obligated under any con-

tract offered us by ASCAP to pay on the total ( Page

211) amount and not on that portion of the music

we need.

"To answer the question directly, with a list which
I have I can insert prices on it very readily if they

are available, and I would know exactly what our

music cost per day or per month or what would
be due ASCAP, and it would not be burdensome.

Festimony of Lee Facto, Vice President, International

Good Music, Owner of KGMI, Bellingham, Washing-
ton.

"The Witness: May I have the question, please?

"The Court: He said is that a feasible way of

doing business to deal with the composer on a per

piece basis?

"The Witness: Yes, I believe it is.

"The CotJRT: Have you done it recently?

"The Witness: No, sir, because at the present

time I do not believe at the present time it is prac-

tical, but that is not to say that it would not be
practical.

"Mr. Ronald Mlirphy: Would you explain this

to the court in your own words.

"Mr. Topkis: I object to that.
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"Mr. Ronald Murphy: In your owti words.

"The Witness: Well, I think it is a matter of

methodology only, not principle. For example, the

present method of doing business with respect to

copyrights came into being a long time ago. Since

that time there has been a great amount of progress

in all fields.

"We feel it would be very, very feasible to operate

on a per piece basis if we had access to the informa-

tion as to who owns the copyright.

"Mr. Topkis: I thought he wanted to deal vdth the

individual composer.

"The Court: Just a minute. You will have the right

to cross-examine.

"Q. (By Mr. Ronald Murphy): What about price?

Go ahead.

"A. As I say, I do feel that it would be practical to deal

indiviually with the composer or through a group

such as ASCAP on an individual, per play basis,

and I think this could well be very advantageous

to all concerned, particularly to a radio station in-

as much as this would allow them to bargain for

the price of the music as they do in anything else

they buy."

(Page 267 and lines 1-13, page 268, omitted. Com-

mencing with line 14, page 268 )

:

"The Wftness: Well, I feel that, first of all, you
need information as to who owns a particular piece

of music, and, secondly, information as to how much
you would have to pay to use the selection on a

one-time basis or on a three-time basis or on a five-

time or whatever the rate happened to be.

"Beyond this, once you have this information, I

believe most stations keep fairly good track of the

music they plav. Thev know exactly how many times

they play it. If they knew exactly how much it was
going to cost them to play it each time, they could

actually write the individual composer a check with-
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out authorizing an agreed procedure (p. 269) be-

tween the composer and the station and any group

of representing associates.

"The Court: Would you also take into considera-

tion the time in which the piece was played, whether
it was at midnight or six o'clock in the evening or

eight o'clock in the morning?

"The Witness: Well, if you had that on an indi-

vidual per piece basis, I think not, Your Honor.

"The Court: You think it does not make any dif-

ference and the listening public would not have any-

thing to do with how much you would pay?

"The Witness: No, frankly, I think there are a

great number of things which make up this product
which a radio station sells. Music is one of them.

There are news as has been in the testimony here;

there is talk about that music; there is personality;

there are all these other things. Now, it turns out

that music is the only thing which a radio station

is not allowed to bargain for as a practical matter
under the present methodology. This is what I pro-

pose or I am saying. I think there is a practical way
to do this to the benefit of everyone.

Lee Facto continued at line 7, page 284:

"Q. What kind of circumstances are those?

"Mr. Topkis: If Your Honor please, I press my
objection to his lack of qualifications.

"The Court: You have already covered this in

your direct. You cannot go back on that now. You
have covered this.

"Mr. Ronald Murphy: Well, if the court please,

I think there may be some confusion. I think he
should be able to explain what those circumstances

are. He should be able to make it clear on the record

what he means.

"The Court: Proceed. What are those circum-

stances?
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The Witness: The circumstances are where the

information as to the copyright held and the price

to be charged for the music is readily available on
the record, on a list in a catalogue of some sort so

that at the point of receiving the record we could

determine for this particular record and for this

amount of money do we want to play this record,

and if we decided at that time that the record was
worth the amount of money being asked, we would
pay it. If we determined that it wasn't we would
not play the record.

Mr. Ronald Murphy: No further questions.

Testimony of Rogan Jones, President, International

Good Music, Inc., owner of KGMI, Bellingham,
Washington and KPK, Wenatchee, Washington.

"Q. (By Mr. Murphy) If you had a list of music, and
that music had by it a cost of each individual

piece of music, can you operate your radio station

by referring to that list of music and paying a

certain price for it?

"Mr. Topkis: Is that a question at the end?

"Mr. Murphy: Yes.

"The Witness: Yes.

"Mr. Topkis : I object to it.

"The Court: Objection overruled.

"The Witness: We could do this very simply, very

economically and very practically.

"Q. (By Mr. Ronald Murphy) Would you explain this

to the court how it could be done?

"A. The music is picked in our case from these tapes,

but if we were going to live records there would
be no trouble in picking the music the day before

and then running down the prices that evening,

and if a price was too big, we could lay that one
aside and put on another piece with a price lower,

(page 303)

I
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"The Court: What would you regard as a price

too big?

"The WrrNESs: Well the—on the basis of the

present ASCAP contract, the price that we would
have to pay would be approximately five cents per

selection. This is on the basis of 2 plus per cent and
the approximate number of records that we play

per day.

"The Court: Then you think that five cents would
be too much?

"The WiT>fEss: No, I think five cents might not

be an unreasonable price, but as a free enterpriser

I think I ought to have a chance to bargain.

"The Court: Then what you object to is Judge
Ryan's stipulation that ASCAP is required to charge

the same rate to you as it does to a little station?

"The Witness : Yes.

"The Court: You think you are entitled to a little

advantage because you are bigger?

"The Witness: No, sir. May I illustrate, sir?

"The Court: Yes.

"The Witness: There are two automated stations

in Bellingham. One does about $1,800 a month in

gross business. We supply him his music on tapes,

and it is substantially the same music that we use

on our own station except that ours is announced
and his is unannounced, and we gross about twelve

to fifteen thousand dollars a month, and we spend
over and (p. 305) above what it costs for the music.

We spend a great deal of money on good announc-
ing, on good sports, on good news, on many things.

"But music is one of the verv basic costs of operat-

ing a good radio station. There are manv, many
thousands of dollars that go into other things not
connected with music, and we think we ought not

to have to nav a percentage of our gross in competi-
tion with this other boy that does not spend any-

thing. We think this is severe competition.
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"The Court: You charge more advertising rates

than other people?

"The Witness: Yes, sir, but we spend it back.

We spend it in many, many ways, sir. Our news-

man, our newsman gets about $800 a month. We
could hire one for $350, but he would not do as good

a job. I am talking about the local newsman, sir.

"We have a farm show where the farm editor gets

paid specially and doesn't run any music, but ASCAP
wants a percentage of this gross income.

"I would say that our music cost to put on music

on our station probably represents ten per cent of

our over-all expenses, and the other ninety per cent

has nothing to do with music.

"The Court: Do you select the compositions?

(p. 305)

"The Witness: No, sir, I do not. I can't even

play on the floor very well.

"The Court: Proceed. Is there any other question

of Mr. Jones?

'Q. (By Mr. Ronald Murphy) Does your station also

broadcast certain material which has been, the

music in connection with it, which has been, as

the term has been bandied about here, cleared for

;

performance, the music has been cleared?

"Mr. Topkis: Your Honor

—

"The Court: Objection overruled.

"Mr. Topkis: You are saving me wear and tear

on my vocal cords, Your Honor.

"The Witness: We get the network music, and

we get some of these promotional pieces like Wallace •

described, for our public sen/ice. As far as we know,

the music is cleared at the source of all that.

"Q. (By M. Ronald Murphy) If all performance rights

were indicated on the record as cleared, would

this—and had a price on it, could you then pick
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and select the music that you put on your station

according to that price?

"A. Oh, yes; that would be very simple, and we would
be in a position to pay as we would pay anybody
else for anything else, as our credit is good. Our
hands are clean, and we would have no objection

of we had the choice of what we could play or

didn't play, (page 307)

"Q. You have no choice now?

"A. No, not under an ASCAP contract. We pay a per-

centage of our gross, and to this then we object."

Rogan Jones continued, commencing on page 315,

line 19:

"The Wftness: My thinking, sir, is that if the

music were priced by separate pieces, that some
would be more expensive than others and that we
could use—we could then trade oiu- position so that

we could finally bring the price down to a reason-

ably equitable basis.

"The Court: Isn't it a fact that the tunes that you
do play are the result of public demand? You have
to play certain types of tunes; otherwise, people will

not listen to your station? (page 315)

"The Witness: Not necessarily, sir.

"The Court: You create the demand yourself?

"The Witness: No, but out of 200 pieces that we
play in a given day there are probably 500 pieces

that we could have played that day. We have to

use our own judgment as to what 200 out of the

500 to play. We do, however, do something that is

not customary in the industry. We have a daily,

six days a week, six hours a day, survey on an
audience of our station and all the stations in the

town, and in 48 months we have been number one,

40 months, number two. This we use as a guide in

the selection of our music." (page 316)
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APPENDIX "I"

McCANN-ERICKSON, INC.
800 BELL, HOUSTON, TEXAS 77002

February 14, 1964

Commercial Manager
Radio Station KGMJ
Bellingham, Washington

Re: Humble Oil & Refining Company
ASCAP License

Dear Sir:

As you may know, Humble Oil annually buys a spot

schedule of 60-second announcements in the summer.
This year, some of our commercials to be used will in-

corporate a composition which requires that all stations

using the material be licensed by ASCAP.

We have checked your station listing in the current

STANDARD RATE & DATA catalog. Nowhere in your
listing is information contained to indicate whether your

station is licensed by ASCAP.
|

Please indicate on the enclosed copy of this letter

whether or not you have an ASCAP license, and return

the information to this office promptly. Your attention .

to this matter will be greatly appreciated.
j

Repeating, your station will not be eligible to be con-

sidered for our summer spot scheduUng unless you do
have an ASCAP license.

Sincerely,

[Janice MEREorrH (Miss)]

Broadcast Traffic

DO HAVE ASCAP LICENSE

DO NOT HAVE ASCAP LICENSE

SIGNED STATION

CAPACITY DATE
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McCANN-ERICKSON, INC.
800 BELL, HOUSTON, TEXAS 77002

February 14, 1964

[Ilommercial Manager
Radio Station KWYZ
Everett, Washington

Re: Humble Oil & Refining Company
ASCAP License

Dear Sir:

As you may know, Humble Oil annually buys a spot

schedule of 60-second announcements in the summer,
rhis year, some of our commercials to be used will in-

corporate a composition which requires that all stations

using the material be licensed by ASCAP.

We have checked your station listing in the current

STANDARD RATE & DATA catalog. Nowhere in your
listing is information contained to indicate whether your

station is licensed by ASCAP.

Please indicate on the enclosed copy of this letter

whether or not you have an ASCAP license, and return

the information to this office promptly. Your attention

to this matter will be greatly appreciated.

Repeating, your station will not be eligible to be con-

sidered for our summer spot scheduling unless you do
have an ASCAP license.

Sincerely,

[Janice Meredith (Miss)]

Broadcast Traffic

DO HAVE ASCAP LICENSE

DO NOT HAVE ASCAP LICENSE

SIGNED STATION

CAPACITY DATE
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IN THE UNIOED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

No. 20073

OIL BASE, INC.,

Petitioner

V.

COMMISSIONER OF INTERNAL REVENUE,

Respondent

ON PETITION FOR REVIEW OF THE lECISION OF THE

TAX COURT OF THE UNIFIED STATES

BRIEF FOR THE RESPONDENT

OPINION BELOW

1
The memorandtm findings of fact and opinion of the Tax Cotirt

J[-R, 26-51) are not officially reported.

JURISDICTION

1 This petition for review (l-R. 59-61) involves federal income

ix for the fiscal year ended September 30, 1959. On March 8, I963,

le Commissioner of Internal Revenue mailed to the taxpayer notice

'f deficiency in the amount of $51,718.66. (l-R. 1.) Within ninety

/ "I-R." references are to Volume I of the reproduced record.
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days thereafter, on Jtme h, 1963* tlie taxpayer filed a petition with

the Tax Court for a redetermination of the deficiency imder the

provisions of Section 6213 of the Intemea Revenue Code of 195^.

(I-R. 1-7.) The decision of the Tax Cotirt was entered January 12,

1965. (I-R. 58.) The case is broiight to this Court by a petition

for review filed March 30, I965 (l-R« 59)» within the three-month

period prescribed in Section 7^3 of the IntemcLL Revenue Code of

I95U. Jurisdiction is conferred on this Coiirt by Section 7*^82 of

that Code.

QUESTION PRESENTED

Whether the Tax Coxirt was correct in holding that the

Canmissioner properly included in taxpayer's income, under the

provisions of Section k82 of the Internal Revenue Code of 195'<-* a

portion of the commissions paid and discounts allowed to taxpayer's

wholly owned foreign subsidiary.

STATUTE AND REGULATIONS INVOLVED

The pertinent provisions of the statute and Regulations

involved are set out in the Appendix, infra .

STATEMENT

Taxpayer is, and has been since prior to 19^6, engaged in the

business of manxrfacturing and selling oil base drilling fluid and

related products to the oil drilling industry. Since such time,

taxpayer has been selling its products in certain foreign countries

where oil drilling activity was being conducted, (l-R. 27.)
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Taxpayer's principal product is an oil base drilling fluid knovn

as "Black Magic." Black Magic is a specialized product for use in the

oil drilling industry which possesses certain qualities not foiind in

water base drilling fluids. It produces highly desirable results in

certain specialized oil well drilling situations. The product is

more expensive than water base drilling fluids, is dirty, and is

disagreeable to work with. For this reason taxpayer considers it

necessary to direct its selling efforts to all levels of oil drilling

personnel ranging from top level executives of the oil company down

to the drilling crews. Generally, it requires more than one contract

to result in a sale of taxpayer's product. (l-R, 27-28.)

Servicing the use of taxpayer's products after a sale is also

an important feature of taxpayer's business. Taxpayer maintains a

staff of service engineers whose main duty is to service and

supervise the use of taxpayer's products by its customers. All of

taxpayer's sales ajid service engineers are trained in the use of

taxpayer's products and taxpayer's top executives are likewise

trained. (I-R. 28.)

Prior to October 1, 1955> taxpayer's foreign sales had been

accomplished through various independent sales representatives.

(l-R. 28.) On or about October 1, 1955^ taxpayer and Baritina de

Venezuela, S.A., a Venezuelan corporation of Caracas, Venezuela

(hereinafter referred to as Baritina), executed an agreement

pursuant to which Baritina was to act as the exclusive sales
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representative for taxpayer's products in the covmtry of Venezuela.

This agreement provided that Baritina would diligently and faithfully

prosecute the sale of taxpayer's products, would forward to taxpayer

all orders to be shipped by taxpayer directly to Baritina 's customers,

would pay its own costs and expenses, and woiild maintain at its own

expense an adequate and competent staff of sales engineers in

connection with the selling and servicing of taxpayer's products.

It further provided that Baritina woiild send one or more persons to

taxpayer's Conrpton, California, plant for instruction in the use and

sale of taxpayer's products and that Bajritina would not sell or

attenipt to sell any product similar to taxpayer's products without

taxpayer's consent. The agreement also contained other general

provisions with respect to liabilities of the parties, claims, and

price of merchandise. (l-R. 28-29.) In addition, the contract

contained the following provision with respect to Baritina 's

commissions and discotints (l-R. 29-30):

8. First Party (OIL BASE, INC.) agrees to pay
to Second Party [Baritina] as commissions upon
merchandise shipped directly by First Party to the
customers within Second Party's territory, as
hereinajfter set forth under heading (a) of this
paragraph contained; First Party does further
agree to allow Second Party discounts from its
list price of merchandise, hereinafter listed as



may be purchased by Second Party from First Party

for resale and stocked or warehoused by it, as

hereinafter set forth under headings (b) and (c)

of this paragraph contained:

(a)

(commission)

(b)

Net 90 days

from date of
invoice
{discount)

(c)

Net 30 days
from date of
invoice
(discount)

20^
20^
20^
20^
20^
20^
23i
25^
25^
2556

25^
2%
23i
25^
23i
25^
25?^

25^
23i
25?^

25^

On or about December 1, 1955> taxpayer emd Baritina executed a

document entitled "Supplemental Agreement" pursuant to vhich the

country of Colombia was added to the territory for which Baritina was

to be the exclusive representative of taxpayer's products. This

supplemental agreement further provided that A.Z. Export, S. A., was

to be named as exclusive subagent axid distributor of taxpayer's

products in the Republic of Colombia. (l-R. 30.)

OB Wate 15?t 17 1/2^
Filter Presses 15* IT l/2?i

Chemical "V" 15f> 17 l/2?i

OB Zero I55t 17 1/2^
Mix Fix 15^ 17 1/2^
Additive "E" 15^ 17 1/2^
Sacked Black Magic 20^ 22 1/2^
OB Gel 20^ 22 1/2^
OB Gen 20^ 22 1/2^
White Magic 20^ 22 1/2^
Economagic 20^ 22 1/2^
Peptomeigic 20^ 22 1/2^
No-Glo Oil 20^ 22 1/2^
No-Glo Thread Lubricant 20/0 22 1/2/0

Special Additive 58 20^ 22 1/2/0

Formaseal 20^ 22 1/2^
Mud Guns 2O9& 22 1/2^
Well Wash 2(yf> 22 1/2^
Chemical "W" 20i> 22 1/2^
Black Magic Premix 20i> 22 1/2^
Hand Cleaner 20^ 22 l/2?i
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I
During the time that Baritina vas representing taxpayer, taxpayer

furnished Baritina one of its ovn experienced engineers who went to

Venezuela and became employed hy Baritina. This engineer, while

employed by Baritina, worked primarily on sales of taxpayer's

products. (l-R. 31 •)

The agreement "between taxpayer and Baritina remained in force

through September 30, 195?. After this date, and during the period

of time in which Baritina and taxpayer were negotiating in an

effort to reach a new agreement, Baritina continued to sell tajqpayer's

products even though no written contract between the two parties was

in effect. (l-R. 30-31.)

After the termination of the agreement between taxpayer and

Baritina on September 30, 1957, the two companies negotiated for

renewal and modification of the agreement. These negotiations

consisted of correspondence between the two coorpanies and one

personal conference between representatives of taxpayer and a

representative of Baritina. In these negotiations, taxpayer's

representatives took the position that since kO per cent of

Baritina 's stock had been acquired by National Lead Company

(who operated a division called the Baroid Division which was

a direct competitor of taxpayer) taxpayer should have protection

with respect to the time period of the contract and the quantity

2/
of inventory carried by Baritina. In addition, taxpayer wanted

2/ Taxpayer wanted the contract to be for a term of five years

and for Baritina to maintain a minimum inventory of $100,000.

(I-R. 33.)
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Baritina to erect a premix plant in order that taxpayer's products

might be shipped in a dry state to Venezuela and mixed in liquid

form In that country. Taxpayer also wanted Baritina to agree to

Bend four or more persons to its plant in Compton for training.

(I-R. 31-32.)

During the course of negotiations, Baritina requested

higher commissions and discounts. At the personal conference

"between representatives of taxpayer and of Baritina, taxpayer's

representatives received the impression that the representative

of Baritina had authority to agree to a contract on behalf of

Baritina eind at the conclusions of the conference were under the

impression that agreement had been reached between the two

companies regarding the provisions of a new contract. In

accordance with this vinderstanding, taxpayer's president, under

date of March 10, 1958^ submitted to the general manager of

Baxitina a proposed new contract to be entered into between the

two conipanies as of April 1, 1958^ which proposed contract was

understood to be in accordance with the agreement reached at

the personal conference. (l-R. 32.) The proposed agreement

submitted by taxpayer's president to Baritina with a letter, dated

March 10, 1958> was for a period of one year and contained among
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its provisions the following (l-R. Sa-B**-):

(l) Baritina would agree to maintain at its

own expense an adeqtiate and conrpetent staff of sales

engineers in connection with the selling and servicing

of Oil Base's products. In connection with the fore-

going, Baritina would agree to send four or more

persons to Oil Base's plant at Cooipton, California,

within a period of 120 days from the date of the

contract for instruction in the use, and sales

procedures adopted by Oil Base in connection with

the consumer use and sale of its products. All

transportation, living, maintenance, and salary

expenses of and for such persons were to he borne

and paid by Baritina. Baritina, however, had the

option, in lieu of sending the four persons for

training at Oil Base's plant at Compton, California,

to request Oil Base to send one of its trained

engineers to Venezuela to train and instruct the

four persons as sales engineers, all expenses of

this representative of Oil Base, including salary,

to be borne and paid by Baritina.

(2) Baritina would agree to maintain at all

times during the existence of the agreement a

minimum stock of Oil Base material in certain
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described quantities which had a minimum jnirchase

price of $100,000.

(3) In consideration of Oil Base paying

certain commissions which had accrued to Baritina

during the period when no contract between the two

ccmpeinies was in existence and which were in the

amount of $15,000, Baritina would agree to erect

immediately at its sole expense a premix plant in

accord with blueprints furnished to Baritina by

Oil Base. This premix plant was to be erected at

Las Morochas, Venezuela, for use in the processing,

storage and sale of Oil Base products.

(k) Baritina would agree to maintain two

trained sales engineers in the Republic of Colombia

at all times during the existence of the agreement.

The commissions ajid discounts set forth in the proposed

agreement were identical to those which had been contained in the

prior agreement between taxpayer and Baritina. The term of one

year in the contract was in accordance with information which the

assistant general manager of Baritina had given to representatives

of taxpayer, subsequent to the personal conference between

representatives of the two companies, to the effect that the

general manager of Baroid Sales Division of National Lead Company

would agree to a one-year term only in the contract. (l-R. 34.)
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Subsequent to the submission of the proposed contract to

Baritina, further correspondence took place between represen-

tatives of taxpayer and of Baritina in which the representatives

of Baritina stated that Baritina could not agree to the new

provisions of the proposed contract which required Baritina to

keep a mlnlnaun inventory and to construct a premix plant in

Venezuela. The estimated cost of the constniction of the premix

plant was approximately $25,000. (l-R. 3^-)

In a letter, dated March 17, I958, from the assistant

general manager of Baritina to teixpayer's president discussing

the proposed new contract, the following statement was made

(I-R. 3^^-35):

We are more than willing to continue on the
basis of the old conttact, making whatever new
arrangements within reason which you feel axe
necessary in Columbia [sic]. This would mean
putting at least one permanent sales and service
representative in Bogota. In Venezuela, we must
be clear in stating that we cannot agree to
building a Mixing Plant or maintaining inventories
at the present time.

^fa.y we hope that you can see your way clear
to extend the old contract or a modified form of
the new contract excluding those portions com-
mented on in the preceding paragraphs.

At the time the negotiations were being carried on with respect

to the new contract between taxpayer and Baritina, the latter companj

was maintaining in Venezuela an inventory of taxpayer's products

In the amovint of approximately $85,000. (l-R. 35.)

J



- 11 -

The proposed new contract between taxpayer and Baritina was

never executed and negotiations were terminated in April of 1958

•

(I-R. 35.)

After termination of negotiations between taxpayer and

Baritina, taxpayer's management gave consideration to the best

method of marketing taxpayer's products in foreign covintries.

After consulting counsel in Los Angeles, California, and in

Venezuela, taxpayer's board of directors decided to form a

wholly-owned Venezuelan corporation to act as taxpayer's sales

representative in foreign countries. On or about July 13, 1958,

taxpayer caused the formation of Oil Base de Venezuela, C.A., a

Venezuelan corporation (hereineifter referred to Obvenca) as a

wholly-owned subsidiary of taxpayer. Obvenca was organized with

a paid-in capital of $6,000 and at no time during the fiscal

year ending September 30, 1959, was this paid-in capital

increased. (l-R, 35.)

On or about June 20, 1958, taxpayer and Obvenca executed

an agreement pursuant to which Obvenca was to act as taxpayer's

exclusive sales representative for the sale of taxpayer's products

in all countries of the world except for the United States and

the provinces and dominions of Canada. (I-R. 35-36.)
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Section 8 of this agreement provided as follows (l-R. 36):

8. O.B.I, agrees to pay O.B. Ven., as

commissions upon merchandise shipped directly
by O.B.I, from any of its plants or warehouses
located in the United States of America to a
customer located within O.B. Ven. 's territory,
such sum as represents twenty per cent (20^) of

the net invoice billings of said sales, exclusive

of traxisportation, packstging, insurance, and taxes,

of those products of O.B.I, known as OB Wate,
Filter Presses, Additive "V", OB Zero, MlxFix,
Additive "X" and Additive "E"; and such sum as
will represent fourty per cent (40^) of the net
invoice billings of sales, exclusive of trans-
portation, packaging, insiirsmce and taxes, of all
of O.B.I. 's products. O.B.I, does further agree
to allow O.B. Ven. discounts of twenty per cent
(20^) from its established export list price of
its products, exclusive of freight, taxes and
special charges for export crating, known as OB
Wate, Filter Presses, Additive "V", OB Zero,
MixFix, Additive "X" and Additive "E"; and
discounts of forty per cent Ci-O^) from its
established list price, exclusive of freight,
taxes and special charges for export crating,
on all other of O.B.I. 's products. If such
commissions are due O.B. Ven. because of direct
purchases made from O.B.I, by customers operating
in O.B. Ven. 's territoiy as aforedescribed, such
commissions shall be detennined and paid on the
20th day of the month next succeeding the month
in which payment is made to O.B.I, by such
customers

.

The agreement between taxpayer and Obvenca was for the period

commencing June 20, I958 and ending January 1, 1959. (l-R. 36.)

This agreement was extended for an additional year to December 3I,

1959' (irR. 36.) The agreement between taxpayer and Obvenca

did not require Obvenca to maintain a minimum inventory, to erect a

premix plant, to send four sales engineers for training at taxpayer's

plant, or to maintain two sales engineers in Colombia. (l-R, 36-37.]
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On Jtily 1, 1958, Otvenca entered into a written agreement with

M. R. Vollmer and M. L. Cooper who are referred to in the agreement

as Volco. Under this acrecmcnt Volco was designated as the exclusive

sales representative of tsucpayer's products in the country of Colombia.

Under the provisions of this agreement, Volco was to receive a ten

per cent commission on products shipped directly by Obvenca to

customers within the country of Colombia. I'his agreement obligated

Volco to maintain two trained sales engineers in the Republic of

Colombia at all times during the existence of the agreement. (l-R. 37')

By assignment agreement, dated November 2U, 1958> the agreement

between Obvenca and Volco was assigned to Volco, Inc., a Panamanian

corporation. Volco, Inc., was a corporation formed by M. R. Vollmer

and M. L. Cooper. The assignment was agreed to by Obvenca. Prior to

July 1, 1958* M. R. Vollmer and M. L. Cooper were representatives

of an agent of Baritina in the Republic of Colombia and in that

capacity sold and serviced taxpayer's products in Colombia.

(I-R. 37.)

On October 1, I958, Obvenca entered into an agreement with

Servlcios Fetroleros, S.A., a Peruvian corporation (hereinafter

referred to as Servicios), vinder which Servicios was designated

as the exclusive sales representative of taxpayer's products in

the coxmtry of Peru. This contract provided for the same commissions

and discounts which had been provided for in taxpayer's contract

with Baritina and in the proposed contract of April 1, I958,

between taxpayer and Baritina. (l-R. 37-38.)
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On October 1, 1958, Obvenca entered into an agreement with

Gene L. Towle, under which Towle was designated as exclusive

sales representative of taxpayer's products in Mexico. This

contract provided for the same commissions and discounts which

had been provided for in taxpayer's contract with Baritina and

in the proposed contract of April 1, 1958 > between taxpayer and

Baritina. (l-R. 38.)

Contracts between Obvenca 8Uid its three subagents were each

signed by the president of Obvenca, who was also taxpayer's

president. (l-R. 38.)

The agreement between Obvenca and Volco, Inc., covering

the period beginning July 1, I959 and ending September 30, I960,

provided for commissions to be paid and discounts to be allowed

to Volco, Inc., in the same amounts as had been allowed by

taxpayer to Baritina and as were being then allowed to Servicios

and Gene Towle. (I-R. 38.)

On October 1, 1958, taxpayer eind Mllwhite Mud Sales Company,

Ltd. (hereinafter referred to as Milwhite), entered into a

contract under which Milwhite was designated as exclusive sales

representative for taxpayer's products in the provinces of

Alberta and Saskatchewan, Cana^. Commissions and discounts

allowed to Milwhite under this contract were exactly the same

as those which had been allowed by taxpayer to Baritina and which

were set forth in the proposed contract of April 1, I958 between
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taxpayer and Baritlna. Taxpayer's agreement with Milwhite was for

a one -year period and vac extended for an addrltional period to

October 1^ i960. (l-K. 30-39-)

Dviring the period beginning June 20, 1958> and continuing

until about December 20, 195^, Richard Nevman was the only full-

time employee of Obvenca. Newman was stationed in Puerto I^ Ci-uz,

Venezuela. Prior to being employed by Obvenca, Newman had been

employed as a sales engineer by Baritina in Venezuela and in that

capacity had sold and serviced taxpayer's products. Prior to

becoming employed by Baritina, Newman had been employed as a sales

engineer for taxpayer, Newman severed his connection with Obvenca

about December 20, I958. A period of approximately two weeks

expired before Newman's replacement arrived in Puerto La Cruz,

Venezuela. (l-R. 39.)

Newman's replacement was a man named \i/hite who had been

employed by taxpayer prior to becoming employed by Obvenca.

||
White toolc over his duties with Obvenca shortly after January 1,

1959, White was the only full-time employee of Obvenca from the

time he became so employed thro^ighout the balance of the fiscal

year ending September 30, 1959, Newman, while being employed by

Obvenca, and White, ^en he replaced Newman, served as sales

engineer, service engineer, and general manager of Obvenca. (l-R, 39,)
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Shortly after Cfbvenca was organized, a public accountant

located in Venezuela vas paid $75 to open a set of "books for the

newly organized corporation. It was agreed that this accountant

wovild be paid for bookkeeping service by the corporation, and

with no additional charge would permit Cfbvenca to use his post

office box number in Puerto La Cruz ajid space in his office for

the general manager of Obvenca to occupy from time to time. This

accountant had other clients besides Obvenca. It was agreed that

the payment for services, without any additional charge for the

post office boit and the furnishing of an office, would he

approximately $150 per month. The accoxintajit's practice, with

whom Obvenca made the arrangements, was purchased around the first of

Kay, 1959' The accounting firm which purchased the practice

continued the same arrangement with Obvenca. (I-R. 39-^0.)

During the fiscal year ended September 30, 1959, the presi-

dent and vice president of taxpayer, who were also the president

and executive vice president of Obvenca, made a trip to Venezuela,

and during the course of the trip visited Mexico and Colcmhia.

In the business dealings conducted in Venezuela, they represented

themselves as officers of Obvenca. During some of the trip,

the two officers were accompanied by Newman, the manager of

Obvenca. On the trip in Colombia, taxpayer's two officers

represented themselves as officers of Obvenca. They were

accompanied by the Colombian agents who handled the taxpayer's
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products. In accordance with the agreement "between Obvenca and

teixpayer, each of the companies bore one -half of the expense of

the trip made by these officers to Venezuela, Colombia and Mexico.

(I-R. 1^0.)

It had been taxpayer's consistent practice during the years

it was marketing its products in foreign countries to send

employees to the countries in which the products were being sold

for the purpose of assisting its sales representatives in servicing

the use of its products. Taxpayer's assistant sales manager was

usually the representative sent to Venezuela and Colombia and

while on such trips he went to the site where taxpayer's products

were being used and serviced the use of taxpayer's products. The

expense of these trips was borne solely by taxpayer. (l-R. Ul.)

As of September 30, 1958, Obvenca had inventory of a value of

$21,809 stored at a leased warehouse in Puerto La Cruz, Venezuela;

and as of September 30, 1959, it had inventory stored in this

warehouse of a value of t'27,76i|-. As of these same dates Obvenca

owned office equipment v^hich had a cost of $758 and an automo-

bile which had a cost of $3,6ll; and as of September 30, 1959,

Obvenca owned the furniture for a manager's house which had

a cost of $1,200. (I-R. kl.)
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During the fiscal period ended September 30, I958 and the

fiscal year ended September 30, 1959, Obvenca leased a warehouse

in Puerto La Cruz for Bs. 500 per month. During the fiscal year

1959 it required three and one-third Bolivars (Bs.) to equal one

United States dollar. (l-R. 4l.)

During the fiscal period ended September 30, I958 and the

fiscal year ended September 30, 1959, Obvenca leased a manager's

house located at Phillips Camp at San Roque, Venezuela, for a

monthly rental of Bs. 8OO and a house located at Nalco Cajnp,

Anaco, for a monthly rental of Bs. 1,000. (l-R. l<-l-42.)

For the fiscal year ended September 30, 1959; Obvenca

was charged (for services rendered) $3,136.33 and $1,055.33 of

the salaries paid "by taxpayer to its president and vice

president, respectively, who were also the president and execu-

tive vice president of Obvenca. In ewidition, taxpayer's

treasurer also rendered services for Obvenca and for services

rendered by the individual who was taxpayer's treasoorer until

J\xly, 1959, Obvenca was charged $275.^0 and for services

rendered by the individual who became taxpayer's treasurer on

July 1, 1959, Obvenca was charged $117.63 for the fiscal

year ended September 30, 1959. (l-R. k2.)
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Obvenca had income and retained earnings of $l8,208 for the

three and a half-month period ended September 30, 1958, a net

income of $81,031 for the fiscal year ended September 30, 1959,

and retained earnings of $99>?39 for the fiscal year ended

September 30, 1959. Taxpayer's direct profit from sales for

its fiscal years ending September 30, 1956, 1957 > 1958 and

1959 expressed as a percentage of total gross sales, the

direct profit from domestic sales expressed as a percentage

of those sales, euad export sales expressed as a percentage of

such sales are as follovs (l-R. k2-k2):

Fiscal Years Ended September 30

1 1956 1957 1?58 195?

Total

Percent

2k.l 21.6 32.0 23.0

Domestic 22.4 li^.O 21.2 22,5

Export 34.6 30.1 k5.6 23.9

Direct profit used in computing these percentages represents

the profit after deducting from gross sales all discounts and

coimnissions allowedj manufacturing cost of goods sold; any

patent royalties paid with respect to the goods sold; and the

direct selling expenses including salesmen's expenses, salaries,

and ehtertainment expenses. (l-R. 43.)
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ThroiJghout the fiscal year ended September 30, 1959*

taxpayer owned all the outstanding capital stock of Ohvenca.

(I-R. U3.)

Each of the officers and directors of Obvenca was 8d.80

an officer of taxpayer. (l-R. hS.)

In May of 1958, which was prior to the organization of

Obvenca, taxpayer's representatives made a trip to Venezuela

and Colombia at which time he discussed with Newman, who was

then employed by Baritina, employment in Venezuela by taxpayer's

proposed subsidiary. He also discussed with Vollmer and Cooper

their serving as sales representatives for tasqjayer's products

in Colombia. At that time Vollmer and Cooper were employees

of a subagent who was a distributor of taxpayer's products

in Colombia on behalf of Baritina. (l-R. k3.)

Certain officers of taxpayer, who were also officers of

Obvenca, carried on extensive correspondence on behalf of

Obvenca from taxpayer's office in Compton, California.

Altho"ugh the letterhead of Obvenca was used in this cor-

respondence, such correspondence was actually written in

Compton, California, by secretaries who were full-time

employees of taxpayer. (l-R. i4-3-U4.)
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During the fiscal year ended September 30, 1959, between

80 and 85 per cent of the sales of taxpayer's products in the

Republic of Colombia were made to Texas Petroleum Company in

Colombia. Some of the sales resulted from orders sent by

Texas Petroleum Company's New York City office to taxpayer

in Compton, California, with directions that the order be

shipped to the Texas Petroleum Company in Colombia. Taxpayer

wovild then prepare documents showing taxpayer as the shipper

and Texas Petroleum Company, Colombian Division, as the

consignee and purchaser. (l-R. kk.)

Taxpayer on its federal income tax retxum for its fiscal

year ended September 30, I959 reported taxable income of

$20,457.80. (I-R. kh.)

The Commissioner of Internal Revenue in his notice of

deficiency, in addition to making adjustments which though

originally in issue in the petition in this case have been

disposed of by agreement of the parties, increased taxpayer's

reported income by the amount of $106,699, ll^ designated as

"Sales increased" and made the following explanation of this

adjustment (l-R. l)-lj^-i^5):

It is determined that commissions paid and
discounts allowed to your controlled foreign
subsidiary. Oil Base de Venezuela, C.A. were
excessive in amount emd had the effect of
improperly shifting income from you to your
controlled foreign subsidiary, thereby
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distorting your income and the incoane of

your subsidiary. Furthermore, sales

commissions were paid to Oil Base de

Venezuela on certain sales occurring
outside of Venezuela which were, in sub-

stance, your sales and on these sales no

commissions are being allowed under this

determination. In determining the proper
amount allowable as commissions and discounts

paid to Oil Base de Venezuela, C.A. where

some amo\mt is properly allowable, the

determination has been based on arm's length
negotiated rates between yourselves and
\jncontrolled parties on identical goods and
services. This issue involves application
of sections 61 and 482 of the Internal
Revenue Code of 195^.

The Tax Court held that the record evidence was such as to

indicate that a fair and reasonable commission and discount to

be allowed Obvenca on the sales it made of tajqpayer's products

in Venezuela was the amount of commission and discount that had

been allowed to Barltina, was pixDposed in the new contract to

be allowed to Baritina, and which was allowed to taxpayer's

Canadian representative emd to Obvenca 's various subagents.

(I-R. 50,)

As for the sales made in Colombia, tfexico and Peru, the Teix

Court found taxpayer to have shown no evidence of any services

being performed by Obvenca which would entitle it to a profit

on these sales. Accordingly, the Tax Court held that the rates

of commissions and discounts allowed by the Commissioner with

respect to taxpayer's Venezuelan sales were also proper with

respect to all sales of taxpayer's products in Colombia, Mexico
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and Peru made throxogh Otvenca during the fiscal year ended

September 30, 1959, in computing the amotmt of the commissions

paid by taxpayer to its subsidiary which were properly

deductible by taxpayer in determining its taxable income for

its fiscal year 1959- (l-R« 51.)

SUMMARY OF ARGUMENT

Section U82 of the Internal Revenue Code of 195l|-

authorizes the Commissioner, in any case of two or more

businesses controlled by the same interests, to distribute,

apportion or allocate gross income, deductions, credits or

allowances between such businesses if he determines that it

is necessary in order to prevent evasion of taxes or clearly

to reflect income. The purpose of this section is to place

controlled taxpayers on a parity with uncontrolled taxpayers

by determining the true net income of a controlled taxpayer

through application of the standard of an xincontrolled

taxpayer dealing at arm's length with another uncontrolled

taxpayer

.

The commissions paid and discounts allowed by the

taxpayer to its wholly owned subsidiary were far in excess

of those which would have been allowed had the contract been

entered into between the taxpayer and an xincontrolled organiza-

tion; and were in fact far in excess of commissions and discounts

made available to an independent party who became taxpayer's

Canadian representative shortly after taxpayer's contract with

its subsidiary went into effect.
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The Commissioner contends that the proi>er criteria to be

used here in allocating income to the taxpayer were those

rates of commissions and discounts which taxpayer allowed to

its Canadian representatives, which taxpayer had allowed to

its Venezuelan representatives prior to taxpayer's contract

with its subsidiary and which were allowed by teixpayer's

subsidiary to its contractual subagents.

The allocation so made by the Commissioner may be over-

turned only if shown by the taxpayer to have been axbitrsoy,

capricious or tinreasonable . The determination as to whether

or not the Commissioner has exceeded or abused his discretion

is factual in nature and should not be set aside unless

clearly erroneous.

ARGUMENT

I

SECTION 482 IS A GRANT OF ADMINIS-
TRATIVE DISCRETION TO ALLOCATE
DEDUCTIONS AMONG CONTROLLED
BUSINESSES^ ™e EXERCISE OF WHICH
MUST BE SUSTAINED IN THE ABSENCE
OF CLEAR ABUSE

Section h62. of the Internal Revenue Code of I95U (Appendix,

infra ) provides in pertinent part, that in any case of two or

more businesses controlled by the same interests, the Secretary

of the Treasiuy or his delegate may distribute, apportion or

allocate gross income, deductions, credits, or allowances

between such businesses if he determines that it is necessary
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in order to prevent evasion of taxes or cleaxly to reflect their

income. Section k32 is substantially the same as its predecessor,

Section h3 of the Internal Revenue Code of 1939, which has its

origin, as escplained in National Sec\irities Corp . v. Commissioner ,

137 F. 2d 600, 602 (C.A. 3d), certiorari denied, 320 U.S. 79U, in

Section 214-0 of the Revenue Act of I926, c. 27, kk Stat. 9, which

authorized affiliated corporations to file consolidated returns.

Subsection (f ) of Section 2U0 authorized the Commissioner of

Internal Revenue "in aiiy case of two or more related trades or

businesses* * downed or controlled directly by the same interest

to consolidate their accotints if necessary in order to make an

accurate distribution or apportionment of gains, profits, income,

deductions, or capital between or among such related trades or

businesses." The Revenue Act of I928, c. 852, k5 Stat. 791,

eliminated the right of affiliated corporations to file con-

solidated returns and in the place of Section 2'4-0(f), Congress

added Section 45 which, as the report of the House Ways and Means

Committee pointed out, was based upon Section 2k0{t) of the I926

Act "broadened considerably in order to afford adequate protection

to the Government made necessary by the elimination of the

consolidated returns provision of the I926 Act." H. Rep. No. 2,

70th Cong., 1st Sess., pw . I6 (1939-1 Cum. Bull. (Part 2) 38^,

395).
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The purpose of Section k&2 is, as explained by Section

l.U82-l(b)(l), Treasury Regulations on Income Tax (Appendix,

infra ), to place controlled taxpayers on a tax parity with

uncontrolled taxpayers by determining the true net income of

a controlled taxpayer through application of the standard of

aji uncontrolled taxpayer dealing at arm's length with another

tmcontrolled taxpayer. The authority to determine true net

income extends to any case in which either by inadvertence or

design, the taxable net income is other than it would have

been had the taxpayer in the conduct of his affairs been an

uncontrolled taxpayer dealing at arm's length with another

uncontrolled taxpayer. Commissioner v. Chelsea Products , 197 F.

2d 620, 623 (C.A. 3d), That is, whenever the lack of an arm's

length relationship produces a different economic result from that

which would ensue in the case of two tmcontrolled taxpayers

dealing at arm's length, the Connaissioner is authorized to allocate

gross income and deductions. Commissioner v. Chelsea Products ,

supraj Aiken Drive -In Theatre Corp . v. United States , 28I F. 2d 7

(C.A. Hh); Spicer Theatre, Inc . v. Commissioner , 3h6 F. 2d fOk

(C.A. 6th)^ Simon J. Mirplriy Co. v. Commissioner , 23I F. 2d 639

(C.A. 6th).

Litigation \mder the statute has shown that Section k82 has

been applied to circumstances which involve an improper manipu-

lation of financial accounts, an improper juggling of accounts
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between the related businesses, an improper "milking" of one

business for the benefit of the other or some similar abuse of

proper financial accoimting which was made possible by the

control of the two businesses by the same interests. Spicer

Theatre, Inc . v. Commissioner, supra; Simon J. Murphy Co . v.

Commissioner , supra ; Asiatic Petroleum Co . v. Commissioner, 79

F. 2d 23U (C.A. 2d), certiorari denied, 296 U.S. 6k^; Rooney v.

United States, 305 F. 2d 68I (C,A. 9th).

Section 482 attempts to recognize the normal tax effect of

bona fide business trsjisactions between separate organizations

even thovigh controlled by the same interest while at the same

time enabling the Commissioner to change the bookkeeping effect

of a transaction between controlled taxpayers when, by reason

of the relationship, they arbitrarily or improperly shift income

or deductions from one organization to another. Simon J. Murphy

Co. V. Commissioner , supra . It is well settled that the dominant

purpose of the revenue law is the taxation of income to those who

earn or otherwise create the right to receive it and enjoy the

benefit of it when paid. Helvering v. Horst, 311 U.S. 112, 119;

Shaw Construction Co. v. Commissioner, 323 F. 2d 316, 320 (C.A. 9th).

By virtue of Section k32, the Commissioner is vested with

broad discretion and a determination made by the Commissioner should

be overturned only if shown by the taxpayer to have been arbitrary

or unreasonable. Helvering v. Taylor , 293 U.S. 507; G.U.R . v.

Commissioner. II7 F. 2d I87 (C.A. 7th); Ballentine Motor Co. v.
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Commissioner , 321 F. 2d 796 (C^A. Uth); Campbell County State Bank ,

Inc. of Herreid, S.D. v. Commissioner , 311 F. 2d 37U (C.A. 8th);

Spicer Theatre, Inc . v. Commissioner , supra ; National Securities

Corp . V. Commissioner, sw^r&i Grenada Industries, Inc. v. Com-

missioner , 202 F. 2d 873 (C,A. 5th), certiorari denied, 3^+6 U.S. 918.

A determination as to whether or not the Commissioner has

exceeded or almsed his discretion turns upon questions of fact and

as such is subject to limited review. Ballentine Motor Co . v.

Commissioner , supra ; Commissioner v. Chelsea Products , suprg. ;
• .^..

Hall V. Commissioner , 29^ F. 2d 82 (C.A. 5th). In addition, the

question whether the income was earned by taxpayer or by its

subsidiary is, at least primarily, the determination of a question

of fact (Ballentine Motor Co . v. Commissioner, supra; Campbell Cotmty

State Bank, Inc. of Herreid, S.D . v. Commissi oner, supra; Advance

Machinery Exch . v. Commlsaioner, I96 F. 2d IOO6 (C,A. 2d), certiorari

denied, 3hk U.S. 83^ and in order to persuade this Court to reverse

the findings of the Tax CoTirt, taxpayer must show that such findings

were clearly erroneous (Commissioner v. Duberstein, 363 U.S. 278).

Under the feicts and circtmstances of the instant case, the

findings and conclusions of the Tax Covtrt to the effect that the

Commissioner did not abuse his discretion or act arbitrarily,

capriciously, or unreasonably in invoking and applying Section h82

are satisfactorily supported by the record evidence and should not

be disturbed.
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II

THE TAX COURT CORRECTLY HELD THAT
THE COMMISSIONER PROPERLY INCLUDED

IN TAXPAYER'S INCOME, UNDER THE PRO-
VISIONS OF SECTION 482 OF THE INTERNAL
REVENUE CODE OF 195^, A PORTION OF THE
COMMISSIONS PAID AND DISCOUNTS ALLOWED
TO TAXPAYER'S WHOLLY OWNED FOREIGN
SUBSIDIARY

The Commissioner is not here taking issue with the right of a

parent and a subsidiary company to contract with each other so long

as the contract is one which they would have entered into with aa

\incontrolled organization. The facts here, however, fully svgjport

the determination of the Commissioner that the commissions paid and

the discounts allowed to the subsidiary were far in excess of those

which would have been granted had the contract been entered into

between the taxpayer and an imcontrolled organization; which

commissions and discounts were in fact far in excess of those

commissions ajid discounts made available to an independent party

who became taxpayer's Canadian representative shortly after the

OBI-Obvenca contract went into effect.

Prior to the contract with Obvenca, taxpayer had entered into

a contract with Baritina for the sale and service of its products

i\ in Venezuela and Colombia. (l-R. 28, 30.) The commission to be

allowed to Baritina on the b\xlk of the products which it sold was

to be 20 per cent with a discovmt on the same products being 25

per cent. (l-R. 30.) This contract expired in 1957 and negotiations

for its renewal began then. (l-R. 30.) Taxpayer, for various



- 30 -

business reasons, felt that additional requirements should "be placed

upon Baritina under the new contract. The additional requirements

included locating two sales engineers in Colombia (l-R. 3,k), having

two additional sales engineers in Venezuela (l-R. 32), having a

minimvmi inventory of taxpayer's stock in the amotint of $100,000

(l-R. 33). erecting a premix plant in the Maracaibo area

y
(l-R, 33) ajid entering into a five-year contract instead of one

year (II -R. 45). Taxpayer, however, did not feel that a higher

commission or discoiint rate should be allowed to Baritina even

in light of the additional burden which taxpayer was asking

Baritina to carry. For, taxpayer's president stated at the

trial that if Baritina sold taxpayer's products properly, Baritina

could make an adequate profit on the commissions and discounts

presently existing. (II-R. 48.)

A tentative agreement was reached as to all the proposed points

of the contract with the exception of the five-yeax term. (l-R. 32-

34.) Somewhat later, Baritina notified taxpayer that it could not

agree to the requirements of a minimum inventory or the construction

of a premix plaat because of local and international developnents

3/ Baritina at that tiiae had approximately $85,000 of inventory
on hand. (l-R. 35.)

4/ The estimated construction cost of the premix plant was
approximately $25,000. (l-R. 34.)

2/ "II-R." references are to Volume II of the reproduced record.
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which affected oil production. Baritina did, however, express

willingness to continue on the basis of the discounts and

conmiissions as set forth in the old contract (l-R. 3^-35) and

stated that "our association in the past has been mutually

profitable, and can see no reason why things should not continue

to be so" (Ex. U-d, p. 11).

Contract negotiations were discontinued with no agreement

having been reached. Taxpayer then decided to organize Obvenca

as a foreign subsidiary. Accordingly, Obvenca was organized with

a paid-in capital stock of only $6,000. (l-R. 35.)

George Miller, as president of taxpayer and of Obvenca, signed

the contract between taxpayer and Obvenca. This contract (Ex. 6-f)

did not contain any of the additional requirements which had appeared

in the contract offered to Baritina by taxpayer. That is, Obvenca

was not required to maintain a minimum inventory, erect a premix

plant or to have a set number of sales engineers on its staff.

Moreover, the contract was to be for a period of only six months.

(l-R. 39-^0.) However, in spite of the lack of the above

requirements, taxpayer agreed to pay Obvenca a 40 per cent

commission on those items which constituted the bulk of the sale

of taxpayer's products instead of the 20 per cent commission offered

to Baritina and rather than the 22 1/2 per cent discovmt offered to

Baritina, Obvenca was to receive a kO per cent discount on the
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6/

above products . ( I -R . 36 .

)

Taxpayer attempts to justify the fact that the commissions and

discounts offered to Obvenca vere about twice the amotuit it had

allowed Baritina by stating that its board of directors considered

a number of factors in arriving at the rate of commissions and

discounts to be allowed Obvenca. Among the factors which taxpayer

stated were considered were that Baritina had represented to taxpayer

that they were Just about breaking even, that Obvenca would be

handling taxpayer's products exclusively whereas Baritina handled

non-competing products of many manufactuers and thus had a broader

base over which to spread its cost, that Obvenca would be "starting

from scratch" whereas Baritina was an established and going concern,

the manufacturing cost of the products, the high cost of operating

in Venezuela and Colombia, and that it would be necessary for

Obvenca to obtain subagents and distributors in various foreign

countries. (l-R. If8.)

6/ The ftill significance of the I<-0 per cent commission and discount

can only be appreciated by a realization that of the total sales of

$26^,259.47 during the fiscal year in question, a commission of 40 J
per cent was paid on sales of $261,423.76, while a 20 per cent M
commission was paid on sales of only $2,835,71. (Ex. 26-P.) Dis- ^
counts were allowed to Obvenca on s6LLes in the amount of $147,100.48.

Forty per cent discounts were allowed on sales of $136,722. 50 j ^
thirty per cent discounts were allowed on sales of $2,097.50j f
twenty per cent discounts were allowed on sales of $7, 005.75s and

sixty per cent discounts were allowed on sales of $1,274.73*

(Ex. 27-Q.)
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The Ccanmissioner contends and the Tax Coxirt found (l-R. U9)

that none of the above -recited factors justified the rate of

commissions and discounts alloved to Ohvenca, A consideration of

each factor will show the findings of the Tax Court to he correct.

First, taxpayer attempted to impose certain additional

t requirements in the proposed contract with Baritina which were not

present in the old contract without offering Baritina a higher rate

of commissions or discotints. Thus, it would seem that taxpayer

did not believe that Baritina was just about breaking even under

the old contract. This is clearly illustrated by the fact that

taxpayer's president said that if its products were handled

properly by Baritina, Baritina covild maJce an adequate profit \mder

the existing rate of coramiBSions and discount. (II-R. h8.)

Second, Obvenca was a newly-formed corporation with absolutely

no experience of doing business in Venezuela, with no established

managerial or sales staff, with no office or post office box of

:j its own, with only one full-time employee and was completely without

the physical assets necessary to enable it to function as the

taxpayer's sales representative in Venezuela or any other foreign

country. It was in essence an almost shell-like subsidiary. Yet,

from these facts taxpayer contends that Obvenca was entitled to

higher commissions and discounts than Baritina which was adequately

staffed and equipped to handle taxpayer's products. Such a

contention flies in the face of all logic and reason. The
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Cammlssioner contends that under such facts Obvenca was not entitled

to higher rates of commissions and discounts than those offered

Baritina and that in view of such facts a logical argument could even

be maxie that Obvenca should have been offered lower rates of

commissions ajid discounts than were paid and offered to Baritina.

Third, the fact that the manufacturing costs and selling prices

of its products were known to taxpayer does not J\istify higher

commissions and discounts being given to Obvenca than to Baritina.

These costs were known at the time negotiations were bfting had with

Baritina and no evidence was introduced to show that these costs

were any different during the negotiation period with Beiritina

than they were when, shortly thereafter, the contract with Obvenca

was signed. The only inference that can be drawn is that teucpayer

was attempting to shift income to Obvenca.

Fourth, if the costs of operating were high in Venezuela and

Colombia they would be as high for Baritina as for Obvenca. More-

over, at the time the contract was entered into with Obvenca,

taxpayer was aware of what the costs would be in Colombia as

negotiations had already been had with Volco as to its becoming

the Colombian representative for Obvenca when Obvenca was formed.

Within a few weeks after the OBI-Obvenca contract weis formalized,

a contract between Obvenea and Volco was entered into. IMder the
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provisions of this contract, Volco was to receive only a 10 per cent

1/
coonnission on taxpayer's products. (l-R. 37 •) Thus, Ohvenca's

operating costs with regard to sales in Colombia were set and were

at a minimal level. P\irthermore, Ohvenca's manner of operation in

Venezuela had been set prior to its incorporation. Arrangements

had been made with Richard Newman, a Baritina employee who had

handled taxpayer's products, to be Obvenca's sole full-time employee

II

^
11 in Venezuela. (l-R. ^9.) Thus, taxpayer was well aware of what it

was going to cost for Obvenca to operate in Venezuela and Colombia

and in the skeletal form in which taxpayer intended Obvenca to

operate, the operating costs would be at a minimum

Finally, as to the last factor considered, it was not shown "by

taxpayer why Obvenca should have any profit on sales made by its

subagents as no evidence was introduced to show that Obvenca, as

opposed to taxpayer, was responsible for any sales made in any

co\mtry other than Venezuela.

7/ The contract also required Volco to maintain two sales engineers
in the cotintry of Colombia. This is in contrast to the one full-
time employee of Obvenca who taxpayer felt was capable of performing

fi all of Obvenca's selling duties alone.

8/ Newman had been employed by taxpayer before going with Baritina
to handle taxpayer's products.
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Moreover, the contract which taxpayer entered into on October 1,

1958 with Milwhite Mud Sales Conqoany, Ltd. (under which htLlwhite was

designated as taxpayer's exclusive sales representative for taxpayer's

products in the Provinces of Alberta and Saskatchewan, Canada),

called for the same rates of commissions and discounts to be paid to

Milwhite as were paid to Baritina under the old contract and \^ich

were proposed to be paid \mder the new contract. The Milwhite

contract thus clearly indicates that the commissions paid and

discounts allowed to Obvenca were greatly in excess of those which

would have been agreed upon had taxpayer and Obvenca dealt with

each other at arm's length.

Furthermore, on the same day that taxpayer entered into its

contract with Milwhite, Obvenca entered into a contract with

Servicios Petroleros, S.A., a Peruvian corporation, under which

Servicios was designated the exclusive sales representative of

taxpayer's products in Peru. This contreict provided for the

same commissions and discounts which had been provided for in

taxpayer's contract with Baritina and in the proposed contract

between taxpayer and Baritina. (l-R. 37-38«) Also, on that same

day, Obvenca entered into an agreement with Gene L. Towle, under

which Towle was designated as the exclusive sales representative

of taxpayer's products in Msxico. This contrewt provided for the

2/ This was only three months after the OBI-Obvenca contract
was formalized.
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same commissions and discounts as had been allowed to Baritina and

which were contained in the proposed contract between taxpayer and

Baritina. (l-R. 38.) These contracts also clearly demonstrate that

•Uie conmissions and discounts allowed Obvenca by taxpayer were not

those which would have been reached by independent parties bargaining

at arm's length. Thus, the Commissioner submits that the commissions

and discotints allowed by Obvenca to its subagents and by taxpayer

to Milwhite were the proper criteria to be applied in reallocating

income shifted to Obvenca by taxpayer through the allowance of

excessive commissions and discounts.

Through such arbitrary shifting of income and by the absorption

10/
of officers' salary expense by taxpayer, Obvenca, with capital of

only $6,000 was able to report net income and retained earnings of

$18,208 for the three and a half month period ending September 30,

1958, net income of $81,031 for its fiscal year ended September 30,

11/

1959, and retained earnings of $99,239 for the fiscal year ended

September 30, 1959. (l-R. i<-2.) Taxpayer, on the other hand, due

to such shifting of income and absorption of officers' salary

expense was able to report net income of only $20,i<-56.80 for the

fiscal year ended September 30, I959. (Ex. 16-P, Sch. 1.) Thus,

10/ For the fiscal year ended September 30> 1959^ taxpayer had
salary expense for its officers in the amoimt of $93^267.16. (Ex.

16-P, Sch. 3.) Of this amount, Obvenca was charged only $U, 584.69
for services rendered by taxpayer's president and vice-president
(who were euLso the president and vice-president respectively of
Obvenca) and for the services of taxpayer's treasurers.

11/ The retained earnings should be $99,239 and not $99,259 as
found by the Tax Cotirt.
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Obvenca, a shell-like subsidiary which had only one fvill-time

12/
employee, vhich owned assets valued at only $'4-,369> which

had no office or post office box of its own but used that of its

accountant, which had capital of only $6,000 and whose corres-

pondence was handled by taxpayer from its Compton, California,

office (I-R. k3-kh) was able to report net income for the tax year

in question in an amo\mt fo\ir times as large as that of its parent.

This is a classic example of arbitrary income shifting if there

ever was one.

The case of Hall v. Commissioner , 294 F. 2d 82 (C.A. 5th)

bears out this conclusion. In that case, the taxpayer manu-

factured equipment for the cementing of oil wells. Taxpayer

operated in the United States under a partnership known as the

Weatherford Company. Prior to 19^7, the selling and servicing

of taxpayer's equipment in Venezuela was handled by an unrelated

third party who was paid a 20 per cent commission for such

activity. In July, 19^7, Hall formed a Venezuelan corporation

with capital of only $8,000. The Venezulean corporation, known

as Spring Company, then entered into an agreement with Hall,

whereby Spring was designated as the representative and distributoi

of Hall's products In foreign cotintries. Under this contract,

Spring was to pay Hall the manufacturer's cost of such product

plus 10 per cent. The Commissioner of Internal Revenue determined

12/ There was even a period of time after Mr. Newman left the
employ of Obvenca when taxpayer had no one in Venezuela to represent
it.
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that an allocation of income \mder Section h'y of the Internal Revenue

Code of 1939 was necessary. Accordingly, the Commissioner required

Hall to taJke into income the fiill selling price of the items sold

to Spring for resale to third parties, less a 20 per cent commission

paid to Spring for selling and servicing taxpayer's products. That

is, the Commissioner allowed Hall to deduct the same rate of commission

which Hall had previously paid to unrelated third parties for the

same services. The determination of the Commissioner was vtpheld by

the Tax Court which found taxpayer to have arbitrarily shifted

income from the Weatherford Company to Spring. The Tax Co\rrt in

turn was affirmed by the Fifth Circuit which found (p. 85) that

"most of the income which would have been realized by Hall as sole

proprietor of the Weatherford Company was shifted to Spring Company."

Thus, the Commissioner's reallocation of income on the basis of

commissions previously paid to vinrelated third parties was \ipheld.

Hall V. Commissioner, supra , therefore supports the determination

by the Commissioner that taxpayer should be allowed to deduct only

that rate of commissions and discoxmts which it had paid to

Baritina before its contract with Obvenca and which it agreed to

pay to Milwhite after the contract with Obvenca was entered into.

Frank v. International Canadian Corp ., 308 F. 2d 520

(C.A, 9'th), does not support the position of taxpayer. An
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examination of the facts of that case quickly reveals Its in-

applicability here. First, this Court there stated (p. 528):

We might well find that the Commissioner

stipulated himself out of covirt on this issue.

The Pretrial Order states that upon admitted

facts (Tr. p. 30) the district court "may find

(Tr. p. 3U) any one of the following to he the

ultimate conclusions of fact and law in this

case,"

Each of the four alternate ultimate con-

clusions referred to "a reasonable price and
profit" as between the two corporations, or to

^a reasonable price." (Emphasis added.)

The Commissioner now departs from the

Pretrial Order and urges a standard different
from that stipulated to by the parties* * *

and different from that used by the district
court. This he cannot do.

Secondly, and more important, this Cotirt emphasized the fact

that the Coraaiissioner there failed to present evidence which would

indicate that the peirent favored the subsidiary in its contract with

the subsidiary or to establish that the mark-trp on the two products

which the parent sold to its subsidiary was any different from the

mark-up on the sale of the same two products to any other customer.

This Court there stated (p. 529):

The Commissioner only estimated Washington's
mark-up on other sales; he does not show
Washington's mark-up on the two products which
it sold to International to be any different
from Washington's mark-up on the sale of tte
same two products to other customers. Washington
sold many other products. The Commissioner presents
no record evidence showing the profit margins for
Washington's different products. Indeed, the Com-
missioner cannot show record evidence of these
profit margins, for he did not inquire into these
matters at the trial.
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Polak's Frutal Works, Inc . v. Commissioner , 21 T.C. 953,

similarly fails to support the position of taxpayer. The Tax Court

there stated (p. 976):

All probative evidence of record is to the effect
that Frutal received from the export entities
what woTild he considered in the trade of which
it was a part as fair and reasonable prices for
its services. Respondent offers no counter-
vailing evidence. Nor does he say what, in his
opinion, would constitute such fair and reasonable

ij
price. Rather, he woTild arbitrarily allocate each

' year whatever percentages of income of the export
entity involved is s\ifficient to bring Frutal 's

earnings to approximately the level they held In

the years prior to the organization of Export.

In the instant case, however, the record evidence clearly

shows that the allocation made by the Commissioner under Section

kQ2 was based upon the actual experience of the taxpayer in dealing

with imcontrolled parties both immediately prior to and after

taxpayer entered into the contract with Obvenca.

Taxpayer contends (Br. k2-h3) that since it retained a slightly

higher percentage of direct profit from export sales than from

'
I
domestic sales, even after allowance of the commissions and discoxmts

to its subsidiary in accordance with their contract, it has

I

j
established that it retained a reasonable return. Taxpayer,

'

1
however, introduced no evidence to show that the percentage

return retained by taxpayer on domestic sales would represent a

reasonable return on its export sales. Taxpayer also fails to

point out that during the fiscal year in question, which was the
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first full year when the rates laeiag alloved to Obvenca were in

effect, taxpayer's percentage return on export sales was the lowest

it had been since I956 and was only ^h per cent of what it had "been

the year before. (l-Ro h6.) Thus, it can he seen that the increase

in the rate of commissions paid and deductions allowed "by taxpayer

to its wholly owned subsidiary over that which it had allowed to a

third party had the effect of distorting taxpayer's income from

what it would have "been had the negotiations "between taxpayer and

Obvenca heen at arm's length.

Finally, taxpayer argues (Br. k'j) that the effect of the Tax

CoTort's opinion with regard to those sales of taxpayer's products

which were made in Colomhia, Peru and Mexico was not only to allow

Obvenca no profit on such sales, but to require it to operate at a

loss. As to the first part of taxpayer's contention, taxpayer has

shown no services performed by Obvenca which would entitle it to

a profit on the sales in the above countries. (l-R. 51«) As for

the second part of taxpayer's contention, the Tax Court found the

contractual subagents of Obvenca to actually be taxpayer's

distributors. (l-R. hQ.) Accordingly, any expense borne by

Obvenca with regard to the sale activities in Colombia, Peru

and Ifexico was an expense of the taxpayer and no deduction there-

fore could be claimed by Obvenca. Rather, Obvenca wotild have to

look to taxpayer for reimbixrsement.
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CONCLUSION

For the reasons stated above, the decision of the Tax Court

should be affirmed.

Respectfully submitted^
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APPENDIX

Internal Revenue Code of 195^:

SEC. h82. ALLOCATION OF INCOME AND DEDUCTIONS AMONG
TAXPAYERS.

In any case of two or more organizations, trades,

or "businesses (whether or not incorpo^^-'tsd, whether or
not organized in the United States, and whether or not
affiliated) owned or controlled directly or indirectly

by the same interests, the Secretary or his delegate

may distribute, apportion, or allocate gross income,
deductions, credits, or allowances between or among
such orgeaiizations, trades, or businesses, if he
determines that such distribution, apportionment,
or allocation is necessary in order to prevent
evasion of taxes or clearly to reflect the income
of any such orgsinizations, trades, or businesses.

(26 U.S.C. 1958 ed., Sec. 482.)

Treasury Regulations on Income Tax (l95i<- Code):

Sec. 1.482-1 Determination of the taxable income of a
controlled taxpayer.

(a) Definitions . When used in this section--

(1) The term "organization" includes any organi-
zation of any kind, whether it be a sole proprietorship,
a partnership, a trust, an estate, an association, or a
corporation (as each is defined or understood in the
Internal Revenue Code or the regulations theretmder),
irrespective of the place where orgajiized, where
operated, or where its trade or business is conducted,
and regardless of whether domestic or foreign, whether
exempt, whether affiliated, or whether a par-t^ to a
consolidated return.

(2) The term "trade" or 'TDusiness" includes
any trade or business activity of any kind, regard-
less of whether or where organized, whether owned
individually or otherwise, and regardless of the
place where carried on.



(3) The term "controlled" includes any kind
of control, direct or indirect, whether legally
enforceable, and however exercisible or exercised.
It is the reality of the control which is decisive,
not its form or the mode of its exercise. A pre-
stmiption of control arises if income or deductions
have been arbitrarily shifted.

(h) The term "controlled taxpayer" means
any one or two or more organizations, trades, or
businesses owned or controlled directly or
indirectly by the same interests.

(5) The terms "grottp" and "group of
controlled taxpayers" mean the organizations,
trades, or businesses owned or controlled by
the same interests,

(6) The term "true taxable income" means,
in the case of a controlled taxpayer, the taxable
income (or, as the case may be, any item or element
affecting taxable income) which would have resulted
to the controlled taxpayer, had it in the conduct
of its affairs (or, as the case may be, in the
particular contract, transaction, arrangement, or
other act) dealt with the other member or members
of the group at arm's length. It does not mean
the income, the deductions, the credits, the al-
lowances, or the item or element of income,
deductions, credits, or allowances, resulting to
the controlled taxpayer by reason of the particular
contract, transaction, or arrangement, the controlled
taxpayer, or the interests controlling it, chose to
maice (even thoTJgh such contract, transaction, or
arrangement be legally binding upon the parties
thereto).

(b) Scope and purpose , (l) The pxirpose of
section kQ2 is to place a controlled taxpayer on
a tax parity with an \ancontrolled taxpayer, by
determining, ax:cording to the standard of an un-
controlled taxpayer, the true taxable income from
the property and business of a controlled taxpayer.
The interests controlling a group of controlled
taxpayers are ass\niied to have complete power to
cause each controlled taxpayer so to conduct its
affairs that its transactions and accounting
records truly reflect the taxable income from the

I
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property and business of each of the controlled
taxpayers. If however, this has not heen done,
and the taxable incomes are thereby imderstated,
the district director shall intervene, and, try

maJcing such distributions, apportionments, or
allocations as he may deem necessary of gross
income, deductions, credits, or euLLowances, or
of any item or element affecting taxable income,
between or among the controlled taxpayers
constituting the group, shall determine the true
taxable income of each controlled taxpayer. The
standard to be applied in every case is that of
an xincontrolled taxpayer dealing at arm's length
with another uncontrolled taxpayer.

(2) Section kS2 and this section apply to
the case of any controlled taxpayer, whether
such taxpayer makes a separate or a consolidated
return. If a controlled taxpayer makes a
separate return, the determination is of its
true separate taxable income. If a controlled
taxpayer is a party to a consolidated retirrn,
the true consolidated taxable income of the
affiliated group and the true separate taxable
income of the controlled taxpayer are deteimined
consistently with the principles of a consoli-
dated return.

(3) Section i|-82 grants no right to a controlled
taxpayer to apply its provisions at will, nor does
it grant any right to compel the district director
to apply such provisions. It is not intended
(except in the case of the computation of consoli-
dated taxable income under a consolidated return)
to effect in any case such a distribution, ap-
portionment, or allocation of gross income,
deductions, credits, or allowances, as would produce
a result equivalent to a computation of consolidated
taxable income under subchapter A, chapter 6 of the
Code.

(c) Application . Transactions between one
controlled taxpayer and another will be subjected
to special scrutiny to ascertain whether the common
control is being used to reduce, avoid, or escape
taxes. In determining the true taxable income of
a controlled taxpayer, the district director is not
restricted to the case of improper accounting, to



the case of a fraudulent, colorable, or sham

transaction, or to the case of a device designed

to reduce or avoid tax by shifting or distorting

income, deductions, credits, or allowances. The

authority to determine true taxable income extends

to any case in which either by Inadvertence or

design the taxable income, in whole or in part,

of a controlled taxpayer, is other than it would

have been had the taxpayer in the conduct of his

affairs been an uncontrolled taxpayer dealing at

arm's length with another uncontrolled taxpayer.

(26 C.F.R., Sec. 1.1^82-1.) •
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No. 20071

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Baker & Taylor Drilling Co.,

vs.

R. W. Stafford, Trustee,

Appellant,

Appellee.

APPELLANT'S OPENING BRIEF.

I.

Statement of Pleadings and Facts as to Jurisdiction.

This is an appeal from final judgment of the United

States District Court for the Southern District of

California, Central Division, in a controversy arising in

a Chapter X Bankruptcy proceeding for corporation re-

i

organization.

' On June 1, 1963, Tri-State Petroleum, Inc. filed in

the United States District Court for the Northern Dis-

i trict of Nevada a petition for corporation reorganization

under Chapter X of the Bankruptcy Act (U.S.C. Title

11, Chap. X, Sees. 501 et seq.) [R. 2 et seq.\. On
June 24, 1963, an order was entered in the United

States District Court for the District of Nevada ap-

proving the petition, appointing R. W. Stafford Trus-

j
tee, ordering reference to Special Master and restraining

all persons from commencing or continuing any action

or suit against the debtor or Trustee, in any court, for
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the purpose of taking possession of or interfering with

possession of or enforcing a Hen upon any property

owned by or in possession of the debtor or Trustee

[R. 10 et seq.]. On August 10, 1963, the proceeding

was transferred to the District Court of the United

States for the Southern District of California, Central

Division [R. 91 et scq.]. On September 4, 1963, Ron-

ald Walker was appointed Referee and Special Master

in the proceeding by the United States District Court,

Southern District of California, Central Division [R.

298].

On February 19, 1964, R. W. Stafford, Trustee, filed

in such proceeding an application for show cause order

alleging that the debtor corporation had an interest in

oil and gas well and leases located in Hansford County,

Texas, among which was alleged to be a gas well located

on the SE/4 of Section 2, Block 1, H&GN Ry. Co.

Survey, Hansford County, Texas; that J. D. Amend,

acting on behalf of himself and the debtor corporation,

entered into an oil and gas lease with Phillips Petroleum

Company for the drilling of a gas well on said SE/4

of Section 2, and, as evidence of the agreement, J. D.

Amend addressed a letter to H. F. Schlittler who was

then President of the debtor corporation, the substance

of the letter, as set out in the application for show cause

order, was that it would confirm an agreement as to a

Cleveland gas well on Section 2 ; that after entering

into the lease, a well was drilled capable of producing;

that debtor corporation advanced sums of money to as-

sist in defraying expenses of drilling the well ; that cer-

tain obligations were incurred which have not been satis-

fied, and that among the creditors claiming a lien upon

the well and property were Baker & Taylor Drilling

Co. and J. D. Amend; that Baker & Taylor Drilling

Co., with offices at Amarillo, Texas, was claiming a

lien upon the property in the sum of $27,536.78 by vir-
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tue of certain work and drilling operations performed

by the company upon the property; that during the

drilling of the well and during the month of December,

1962, the debtor corporation paid to Baker & Taylor

Drilling Co. the sum of $60,000.00 represented by three

checks made payable to Baker & Taylor Drilling Co.

for the purpose of applying same upon the drilling oper-

ations upon the well, and that it appeared that credit

had only been given for the payment of $29,363.00;

that for proper administration of the estate the validity

and amount of the liens and claims should be deter-

mined and that the lien rights of such creditor be trans-

ferred to the funds to be received from production and/

or sale of the property, so as to permit applicant to oper-

ate the properties. Applicant prayed that an order or-

dering and directing Baker & Taylor Drilling Co., J. D.

Amend and other named parties to show cause why

,

they should not be required to establish the amount of

their claim and validity of any claimed lien before the

court, why any valid lien found to be in existence should

not be transferred to the funds received from the opera-

tion of the well, why the Trustee should not be per-

,
mitted to operate the properties and why it should not

\
be determined that each of the creditors is amenable

;
and subject to the restraining order of the court and

enjoined from filing or prosecuting any pending litiga-

tion against the property described [R. 107 et seq.].

On February 19, 1964, Ronald Walker, Referee and

Special Master in Bankruptcy, made and entered an or-

der that Baker & Taylor Drilling Co., J. D. Amend and

other named parties appear before the court in Los

Angeles, California, at a time and hour fixed, and show

cause, if any, why they should not be required to es-

tablish the amount of their claim, if any, and the valid-

ity of any claimed lien upon the property belonging to

debtor, including the oil and gas well described in the



application of Trustee; why the creditors should not be

required to abide the restraining order of June 24,

1963; why any creditor who had knowingly violated that

restraining order should not be certified for contempt;

why any lien rights shown to exist should not be trans-

ferred to the funds received from the sale or operation

of the well [R. 116, 117].

Baker & Taylor Drilling Co., pursuant to the show

cause order, filed its plea to the jurisdiction asserting

lack of jurisdiction as to subject matter and as to per-

son [R. 141-144] and, subject thereto, its answer assert-

ing that it had entered into a contract with J. D. Amend
for the drilling of the well in question, that J. D. Amend
became indebted to it for the drilling of the well and

that Baker & Taylor Drilling Co. held a lien against

the gas well and asserted that lien [R. 145-151]. J. D.

Amend filed pleading on February 28, 1964, which he

supplemented March 5, 1964 [R. 119, 139].

The Special Master proceeded with hearings on March

24 and 25, 1964 [Rep. Tr. of hearings on order to

show cause filed herein as Vol. II of the Record]. The

Special Master thereafter heard evidence on July 1 and

2, 1964 [Rep. Tr. of reset hearing on order to show

cause filed as Vol. Ill of the Record].

The Special Master, as Special Master on October

26, 1964, filed in the United States District Court,

Southern District of California, Central Division, Find-

ings, Report, Recommendations and Order, subject to

approval of the United States District Judge. The Find-

ings, Report and Recommendations are reflected in Rec-

ord 173. The Special Master's Order is reflected in

Record 327-329. The Findings, Report, Recommenda-

tions and Order were objected and excepted to by Baker

& Taylor Drilling Co. as proposed Findings, Conclu-

sions and Order [R. 157 ct scq.].
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The Special Master's Order adjudged and decreed that

Tri-State Petroleum, Inc. had an equitable and condi-

tional j4 interest in the gas well and lease upon Sec-

tion 2, subject to royalty and overriding royalties re-

ferred to in the Order, and ordered and directed that

J. D. Amend transfer that interest to the Trustee of

Tri-State, when the Trustee had satisfied % of the

indebtedness as set forth in the Findings, that when the

debts and obligations are satisfied, Tri-State shall have

the right, subject to approval of the court, to take such

steps, at its own cost, to place the gas well on produc-

tion; and further ordered that in the event Tri-State is

unable to pay and satisfy the debts that it was directed

to advertise the property for sale and sell the property

free and clear of all Hens and claims; and further or-

dered that Baker & Taylor Drilling Co. or anyone act-

ing for or in its behalf, is estopped and enjoined and

restrained from thereafter filing, prosecuting or taking

any action in any court of any jurisdiction other than

before the lower court against /. D. Amend or Tri-

State Petroleum, Inc., or the Trustee in Bankruptcy of
' Tri-State Petroleum, Inc., based upon its claim growing

out of the drilling of the gas well mentioned. It further

ordered that the injunction and restraining order pre-

viously issued in the bankruptcy proceedings remain in

force and effect [R. 327-329].

I

On November 3, 1964, Baker & Taylor Drilling Co.
' filed its Objections and Exceptions to the Report, Rec-

ommendations, Findings, Conclusions of Law and Order

1 of the Special Master [R. 203 et seq.]. On November

4, 1964, Baker & Taylor Drilling Co. filed its motion

jfor hearing upon its objections and exceptions [R. 230].

On February 19, 1964, the United States District

[Court for the Southern District of California entered

its judgment denying the motion of Baker & Taylor
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Drilling Co. regarding its Objections and Exceptions

to the Findings, Report, Recommendations and Order of

the Special Master, adopting the Findings and Conclu-

sions of Law of the Special Master and adopting the

Order of the Special Master as the order of the court

[R. 233].

The amount involved is in excess of $500.00. The

amount involved as to Baker & Taylor Drilling Co. is

$25,871.63 [TR. 6, 122, 124, 125—March 24 hearing].

The United States District Court, Southern District

of California, Central Division, had jurisdiction, under

Rule 53(e), Federal Rules of Cvil Procedure; General

Orders 52 and 47, General Orders in Bankruptcy (U.S.-

C.A.—following Sec. 53, Title 11), adopted by the

Supreme Court of the United States in 1961, to act

upon and with respect to the Special Master's Report.

Being a final judgment rendered in a controversy aris-

ing in bankruptcy, as contemplated by Section 24 of

the Bankruptcy Act, 11 U.S.C. Sec. 47, this Court has

appellate jurisdiction to review under said Section 24

of the Bankruptcy Act, 11 U.S.C. Sec. 47, which is

made specifically applicable to Chapter X Bankruptcy

proceedings by Section 121 of the Bankruptcy Act, 11

U.S.C. Sec. 521, under Title 28, Section 1291, U.S.C.

and General Order 36, General Orders in Bankruptcy

(U.S.C.A.—following Sec. 53, Title 11), adopted by

the Supreme Court of the United States in 1961.

Alternatively, if this be deemed an appeal from an

interlocutory order, which appellant urges it is not but

that it is a final judgment rendered in a controversy

arising in a proceeding in bankruptcy as contemplated

by Section 24 of the Bankruptcy Act, this Court has

jurisdiction to review on such interlocutory order under

28 U.S.C. 1292.
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Statement of the Case.

A. Questions Presented.

While, because of the nature of the proceeding in-

volved, the Specifications of Error are more numerous,

the questions herein basically involved are

:

( 1 ) Were the Special Master and the court below

without jurisdiction to determine as between J. D.

Amend and Baker & Taylor Drilling Co. the liability of

J. D. Amend to Baker & Taylor Drilling Co. for debt

under the contract between those parties ?

(2) Were the Special Master and the court below

without jurisdiction to determine rights and liabilities

as between J. D. Amend and Baker & Taylor Drilling

Co. with respect to property and property rights owned

by J. D. Amend to which the debtor had no title or

right, either legal or equitable ?

(3) Were the Special Master and the court below

without jurisdiction to enjoin and restrain or interfere

with the exercise of rights by Baker & Taylor Drilling

Co. against J. D. Amend by enjoining and restraining

suits or actions in other courts by Baker & Taylor

Drilling Co. against J. D. Amend for debt, or to main-

tain other personal actions against him ?

i (4) Were the Special Master and the court below

iwithout jurisdiction to determine any rights as between

(J. D. Amend and Baker & Taylor Drilling Co.?

(5) Were the Special Master and the court below

jwithout jurisdiction of the subject matter involved as

to the gas well on Section 2 and the lease pertaining

thereto?

; (6) Were the Special Master and the court below

'without jurisdiction of Baker & Taylor Drilling Co. as
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to the matter involved in the application of the Trustee

for show cause order?

(7) Did the Special Master and the court below have

jurisdiction to determine title to the gas well on Sec-

tion 2 and the lease pertaining thereto?

(8) Was Baker & Taylor estopped to or from apply-

ing the $20,000.00 checks of Tri-State Petroleum, Inc.

to the account of Tri-State Petroleum, Inc., as it did?

B. Manner in Which Questions Are Raised.

The manner in which the questions involved are

raised is as follows

:

(a) The plea of lack of jurisdiction by Baker & Tay-

lor Drilling Co. [R. 114 ct seq.].

(b) Baker & Taylor's Objections and Exceptions to

the Special Master's proposed Report, Findings of Fact,

Conclusions of Law and Order [R. 157 et seq.^.

(c) The Special Master's Report, Findings of Fact

and Conclusions of Law [R. 173 et seq].

(d) The Special Master's Order of October 26, 1964

[R. 327-329].

(e) Baker & Taylor Drilling Co.'s Objection and

Exceptions to the Findings, Report, Recommendations

and Order of the Special Master [R. 203].

(f) Judgment of the United States District Court of

date February 19, 1965, denying and overruling the ob-

jections and exceptions of Baker & Taylor Drilling

Co. to the Findings, Report, Recommendations and Or-

der of the Special Master and adopting the Findings,

Report, Recommendations and Order of the Special

Master [R. 233].

A detailed record reference to the specific manner and

place at which the questions are raised is included in

the Appendix hereof as Appendix Exhibit 1 and is here

referred to.
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C. Statement of Facts.

This case arose in a proceeding for corporation re-

organization of Tri-State Petroleum, Inc., a corporation,

under Chapter X of the Bankruptcy Act [Petition, R. 2

et seq.] ; application of Trustee for show came order [R.

107 ct seq.] ; show cause order [R. 116] ; order of the

United States District Court [R. 233].

Baker & Taylor Drilling Co. is a Delaware corpora-

tion with no permit to do business in the State of Cali-

fornia, it does not do business in California and has

never done business in California [R. Vol. 11, Report-

er's TR—March 24, 25, 1964 proceeding].

J. D. Amend is a resident of Amarillo, Texas, and

states his principal occupation is agriculture [TR. 8

—

March 24 hearing].

Tri-State Petroleum, Inc.'s petition for corporate re-

organization under Chapter X, Bankruptcy Act, was

filed June 17, 1963, in the United States District Court

for the District of Nevada [R. 2] and approved by

that Court on June 24, 1963 [R. 10-11]. R. W. Staf-

ford was, by that Court at that time and in that Order,

appointed Trustee [R. 11]. That Court found the in-

debtedness of the debtor corporation to be in excess of

$250,000.00 [R. 11]. The June 24, 1963 order approving

the petition contained the usual broad provisions restrain-

ing all persons from interfering by lawsuit and other-

wise with the property of debtor and the Trustee [R.

I

17]. On August 15, 1963, the proceeding was trans-

i
ferred to the District Court of the United States for

the Southern District of California, Central Division

[R. 91].

I

Baker & Taylor Drilling Co. did not appear or file

i any pleading or instrument in the proceeding until after

the show cause order. The involvement of Baker &
Taylor in this cause is wholly involuntary as to it.
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On or about February 19, 1964, Ronald Walker, Ref-

eree and Special Master, pursuant to an application filed

by the Trustee, issued Order ordering that Baker &
Taylor Drilling Co., J. D. Amend and other named per-

sons appear before him on February 28, 1964, and show

cause, if any, why they should not be required at such

hearing to establish the amount of their claims and

the validity of any claimed lien upon any property be-

longing to the debtor, including an oil and gas well

located in Hansford County, Texas; and to show cause,

if any, why any lien rights against such gas well should

not be transferred to the funds received from the sale

or operation of the well, and that pending the hearing

it be held amenable to the restraining order of the court

and restrained from commencing the prosecution of any

Htigation or from further prosecution of any litigation

pending which sought a judgment or foreclosure of any

claim against the property of the oil and gas well men-

tioned [R. 116].

Baker & Taylor Drilling Co. filed its plea asserting

lack of jurisdiction of the property in Hansford Coun-

ty, lack of jurisdiction of the person of Baker & Taylor

Drilling Co., lack of jurisdiction of the subject matter,

lack of any title or property interest in the debtor in

the Hansford County gas well property, and lack of

jurisdiction to hear, determine and decree title into the

debtor or the corporation or the Trustee in such proper-

ty. Subject to its plea to the jurisdiction, Baker & Tay-

lor answered as required by the show cause order [R.

141-151].

On February 28, 1964, J. D. Amend, pro sc, filed

pleading in which he alleged that : He was operator of

the Wilbanks Well on Section 2, owned 25% of the

working interest therein, did not recognize anyone as

having an interest in the well until all bills have been

paid, and H. F. Schlittler has described the manner in
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which 75% is to be assigned, he has never dealt with

Tri-State Petroleum, Inc., his 25% is in no way con-

nected with the remaining 75%, he had expended $56,-

024.69 in drilling and completing the well, in addition

there were valid mipaid bills totaling $26,654.84, there

is a claim of Baker & Taylor Drilling Co. of $27,536.78

that may or may not be valid and its validity and

extent must be determined [R. 119]. On March 5, 1964,

J. D. Amend, pro sc, filed supplemental pleading alleg-

ing that all liens should be transferred to proceeds of

sale, the only claim in question is that of Baker &
Taylor Drilling Co., "and zuhether it is declared valid

completely or in part will be of no consequence to him."

[R. 139].

J. D. Amend's pleading in no manner raises any is-

sue of rights between him and Baker & Taylor Drilling

Co. and in no manner seeks determination of issues

between them.

Pursuant to the show cause order, the Special Mas-

ter proceeded to hear testimony and receive evidence on

March 24 and 25, 1964, at which haering J. D. Amend,
G. D. Bowie, Jr., Treasurer of Baker & Taylor DriUing

Co., and H. F. Schlittler, last President of the debtor

corporation, testified at the hearing [R. 1, 7, 60, 76,

99, Vol. II—TR. hearing on order to show cause]. On
July 1 and 2, 1964, the Special Master heard additional

testimony. At the July hearing G. D. Bowie, Jr. and

J. D. Amend again testified; Roy L. Bulls, Secretary

of Baker & Taylor Drilling Co., testified for the first

time [R. Vol. Ill—Rep. Tr. of reset hearing on show

cause order, July 1 and 2, 1964].

At the March hearing the Special Master announced

that he would have to hear the matter before he could

determine whether there is or is not jurisdiction [R.

8, Vol. II—TR. March 24-25 hearing]. The hearing
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proceeded with Baker & Taylor reserving its jurisdic-

tional plea with the Special Master's permission [R,

Vol. II and III].

Two contracts with Baker & Taylor Drilling Co.,

each for the drilling of a well for oil or gas, are in-

volved in the controversy as to Baker & Taylor Drilling

Co. The contract fixing the relationship between Baker

& Taylor and Tri-State Petroleum, Inc. is a distinctly

different contract from the contract fixing the relation-

ship between Baker & Taylor and J. D. Amend.

The contract fixing the relationship between Baker

& Taylor Drilling Co. and Tri-State Petroleum, Inc.

was a contract between Baker & Taylor Drilling Co. and

Tri-State Petroleum^ Inc. of date August 24, 1964, for

the drilling by Baker & Taylor Drilling Co. of a well

for oil or gas on Section 54, Block 4-T, T&NO Survey,

Hansford County, Texas. It provided for payment to

Baker & Taylor by Tri-State of a lump sum of $60,-

000.00 for the drilling of the well to the specified depth,

together with any sums which might accrue for addi-

tional or extra work referred to as day rate compensa-

tion. The contract provided for $30,000.00 of the sum

to be placed in escrow to be due at completion of the

drilling of the well, "and the remaining sum to be due

30 days after completion of the drilling of the well." [R.

41—Deft. Ex. 30(a), Amend. Depo.; Baker & Taylor

Ex. D]. The well drilled under this contract is some-

times referred to as the Nusbaum Well [TR. 40—

March 24 hearing]. The $30,000.00 provided to be

placed in escrow was delivered to Baker & Taylor in the

form of check of Tri-State Petroleum, Inc. and receipt-

ed for September 21, 1962 [R. 46, Vol. II]. The check

was deposited on that date and again on October 10,

1962 [Exs. 7(a), (b), (c), (d), (e), (f). Amend.

Depo.]. Another check of Tri-State Petroleum, Inc. for
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$5,000.00 was received by Baker & Taylor on October

26, 1962, and deposited [Exs. 11(b), (c), Amend.

Depo. ; Trustee's Ex. 3, Vol. II]. Another check of Tri-

State Petroleum, Inc. for $5,000.00 was received by

Baker & Taylor and deposited November 2, 1962 [Ex.

10, Amend. Depo.; Trustee's Ex. 4; R. 12, Vol. II].

The total net amount which became owing to Baker &
Taylor Drilling Co. under the contract with Tri-State

for the drilling of the Nusbaum Well was $70,036.63

[R. 105—March 24, 1964 hearing]. After application

of the $40,000.00, represented by the above mentioned

three checks, there remained yet owing under the Tri-

State contract the sum of $30,036.63. There is no con-

tention by anyone that this amount was not the correct

amount owing at the time the incidents herein involved

began to occur.

The contract fixing relationship between Baker &
Taylor Drilling Co. and J. D. Amend was a contract

between Baker & Taylor and /. D. Amend dated Decem-

ber 1, 1962, which provided for the drilling by Baker &
Taylor Drilling Co. of a well for oil or gas on Section

2, Block 1, H&GN Survey, Hansford County, Texas.

The contract provided for payment to Baker & Taylor

Drilling Co. by J. D. Amend of a lump sum of $58,-

000.00 for the drilling of the well to the specified depth,

;
together with any sums which might accrue for addi-

\ tional or extra work referred to as day rate compensa-

tion. The contract provided that the "sum shall be pay-

able to First Party by Second Party at Amarillo, Pot-

ter County, Texas, within thirty days after completion

of the drilling of the well." [R.—Deft. Ex. 1, Amend
Depo.]. The well drilled under this contract is some-

times referred to as the Wilbanks Well [TR. 48—
\

March 24 hearing]

.

The wells provided for in the two contracts were

drilled and there is no contention by anyone that either
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well was not drilled as provided for in the contracts.

The "Nusbaum" Well, drilled under the Tri-State Pe-

troleum, Inc. contract, was completed October 3, 1962

[TR.—March 24 hearing]. The "Wilbanks" Well,

drilled under the J. D. Amend contract, was commenced

December 2, 1962, and completed December 22, 1962

[TR. 14—March 24 hearing].

Aside from and subject to the jurisdictional questions

involved herein, the question involved herein is whether

Baker & Taylor Drilling Co. was estopped to make ap-

plication of a $20,000.00 check of Tri-State Petroleum,

Inc. and $10,036.63 of another check of Tri-State Pe-

troleum, Inc. to the account of Tri-State Petroleum,

Inc. on account of the Nusbaum Well, as it did, rather

than to the account of J. D. Amend on account of the

Wilbanks Well.

Three $20,000.00 checks of Tri-State Petroleum,

Inc., identified as Checks Nos. 127, 142 and 156, were

received by Baker & Taylor Drilling Co. during De-

cember, 1962. Check No. 142 is Exhibit 13c to the

Amend Deposition. Such deposition was offered and re-

ceived as a whole [TR. 3—March 24 hearing]. That

check was also offered and received as Trustee's Ex-

hibit 5, page 18, Transcript March 24 hearing, and as

Baker & Taylor Exhibit F offered and received [TR.

119—March 24 hearing]. Check No. 127 is Trustee's

Exhibit 7 offered and received [TR. 19—March 24

hearing]. Check No. 156 is Trustee's Exhibit 8 offered

and received [TR. 19—March 24 hearing]. Supplied

herewith in Appendix is Appendix Exhibit 2, copy of

Check No. 127; Appendix Exhibit 3, copy of Check

No. 142; and Appendix Exhibit 4, copy of Check No.

156. All checks were received and currently applied

more than six months before the Chapter X petition

was filed.
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Supplied herewith in Appendix is Appendix Exhibit

5, copy of Exhibit K, and Appendix Exhibit 6, copy of

Exhibit L, which show the date each of the three checks

was received by Baker & Taylor, when deposited and

how applied.

Exhibit K was offered and received [TR. 7—July 1

hearing]. Exhibit L was offered and received [TR. 7

—

July 1 hearing] . The witness G. D. Bowie, Jr. testified

that these exhibits summarized the transactions [TR. 9

—July 1 hearing]. He testified at length as to the de-

tails which made up the exhibits [TR. 9—July 1 hear-

ing]. No question has heretofore been raised but that

Exhibits K and L reflect the facts, and we assume none

will be raised here.

Check No. 127 [Trustee's Ex. 7; R. HI, 112; TR.

—March 24 hearing] of Tri-State Petroleum, Inc., pay-

able to Baker & Taylor Drilling Co. in the amount of

$20,000.00 dated December 17, 1962, was received by

Baker & Taylor Drilling Co. from Tri-State Petroleum,

Inc. December 13, 1962 [TR. Ill—Anarch 24 hearing],

and deposited by Baker & Taylor on that date [Baker &
Taylor Ex. E; TR. 113—March 24 hearing]. It was

! by the drawee bank on December 18, 1962 [TR. 112

—

\
March 24 hearing] . It had no designation of the appli-

1 cation to be made of it, and Baker & Taylor received no

; direction from anyone as to how it should be applied

! [TR. 112-113—March 24 hearing]. Tri-State Petro-

\
leum, Inc. did not owe Baker & Taylor Drilling Co.

any debt at the time of receipt of Check No. 127 except

for the drilling of the Nusbaum Well [TR. 114

—

; March 24 hearing]. Baker & Taylor Drilling Co. applied

;

that check to Tri-State's indebtedness on account of Tri-

j

State's contract with Baker & Taylor Drilling Co. dated

[August 24, 1962, in connection with the drilling of the

1
Nusbaum Well on Section 54. The application of that

;
check was currently made.
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Check No. 142 [Baker & Taylor Ex. F; Trustee's

Ex. 5
J
was received by Baker & Taylor Drilling Co.

from /. D. Amend December 19, 1962, and receipted

for by it by the receipt shown as Deposition Exhibit 12,

Amend Deposition, which is in evidence. That check was

dated December 15, 1962, was payable to Baker & Tay-

lor Drilling Co. in the amount of $20,000.00, and had

written on it "on account of Section 2." That check was

applied December 20, 1962, by Baker & Taylor Drilling

Co. on the amount owing it by J. D. Amend on account

of the contract with him in connection with Section 2.

It was so applied pursuant to the designation on the

check. It was deposited December 20, 1962 [R.—Ex.

13(a) Amend Depo.].

Check No. 156 [Trustee's Ex. 8] dated December

20, 1962, payable to Baker & Taylor Drilling Co. in the

amount of $20,000.00, was received by Baker & Taylor

DriUing Co. from Tri-State Petroleum, Inc. [TR. 115

—March 24 hearing] . It had no designation as to how

it should be applied [TR. 115—March 24 hearing], and

Baker & Taylor Drilling Co. received no direction from

anyone as to how it should be applied [TR. 116—-March

24 hearing]. It was deposited December 17, 1962, by

Baker & Taylor Drilling Co. Baker & Taylor Drilling

Co. then currently applied $10,036.63 of such check to

the payment of the balance of that sum owing it by

Tri-State under its contract with Tri-State of August

24, 1962, on account of the drilling of the Nnsbaum Well

on Section 54 [TR. 115, 119, 120—March 24 hearing].

Baker & Taylor Drilling Co. applied the remaining

$9,963.37 to the payment of that amount yet owing it

for the drilling of the Wilbanks Well on Section 2 [TR.

115, 119, 120—March 24 hearing], leaving as the bal-

ance owing it for the drilling of that well the sum of

$25,871.63 [TR. 6, 122, 124, 125—March 24 hearing].
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The Trustee contends, in this controversy, that the

three $20,000.00 checks of Tri-State Petroleum, Inc.

should have been applied to the indebtedness of J. D.

Amend under his contract with Baker & Taylor and

that the one check and part of the other, which was

applied to the indebtedness of Tri-State Petroleum, Inc.

under its contract, should not have been so applied. The

Nusbaum Well was a dry hole [TR. 89—March 24

hearing] , which no doubt accounts for the Trustee's de-

sire to have the funds applied to the account of the Wil-

banks Well.

Any interest of Tri-State Petroleum, Inc. in or to the

well located on Section 2 or the leasehold estate under

which it was drilled must arise, if at all, from a letter

of J. D. Amend dated February 11, 1963, addressed to

H. F. Schlittler. This letter appears as Exhibit 3 to the

Amend Deposition and was introduced and received

[TR. 3—March 24 hearing]. Copy of the letter is sup-

plied herewith as Appendix Exhibit 7.

J. D. Amend testified that the above-mentioned letter

was the only writing that he had made to anyone with

respect to the assignment of any interest in the lease

[TR. 54—March 24-25 hearing]. He testified that he

had made some oral commitments to Mr. Schlittler

[TR. 54—March 24-25 hearing].

Mr. Schlittler, who was President of Tri-State Pe-

troleum, Inc., testified that he had an understanding

with J. D. Amend that Tri-State was to pay $60,-

000.00 of the drilling costs or $60,000.00 on the de-

velopment of the well, referring to the Wilbanks Well

;

[TR. 80—March 24-25 hearing] that before the com-

mencement of the drilling of the well on Section 2

he had a conversation with Amend and that conversa-

tion was substantially confirmed by the above-men-

tioned letter [TR 156, 166—March 24-25 hearing]:
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and that Tri-State's obligation to pay was to J. D.

Amend and had nothing to do with the obligation of

Amend and Baker & Taylor [TR. 167—March 24-25

hearing]

.

J. D. Amend, himself, did not hold title to the lease

under which the well in question was drilled but only

had an agreement with Phillips Petroleum Company to

the effect that if a well were drilled within a certain

time and in a certain manner, a leasehold interest would

be assigned to him by Phillips, but only provided that

Amend should furnish Phillips with evidence satisfac-

tory to it that all bills for labor and material in con-

nection with his operations had been fully paid,

Phillips agreed that only then and thereupon it would,

subject to other provisions, conditions and reservations,

assign and transfer to Amend a leasehold interest in

the lease. The lease has not been assigned to Amend

by Phillips [Amend Depo. Ex. 2; see also Amend

Depo. testimony pp. 9, 10, 11].

It is recognized by the Trustee and by J. D. Amend

that there is yet unpaid, in connection with the drill-

ing of the well, a lien indebtedness to Halliburton Com-

pany in the amount of $18,816.11, a lien indebtedness

to Welex, a division of Halliburton Company, in the

sum of $2538.36, and a lien indebtedness to Beacon

Supply Company in the amount of $3709.88. In addi-

tion to these, is the claim of Baker & Taylor Drilling

Co., which the Trustee sought to put at issue therein.

It is also recognized that these items of expense are

items of which Schlittler must pay ^ in order to com-

ply with the conditions of the letter [TR. 2-4—March

24 hearing]. The record reflects that there were more

than $25,000.00 other expenses incurred upon which

Schlittler was obligated to pay ^ in order to comply

with the conditions of the letter, but which he had not

'

done [TR. 2—March 24 hearing].
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Thus, it is completely obvious from the foregoing and

from the Record herein that Tri-State Petroleum, Inc.

does not have a title to any interest whatsoever in the

well drilled on Section 2 and the leasehold estate under

which it was drilled, but at most asserts and seeks

to establish an equitable claim thereto which it sought

to have the Bankruptcy Court ripen into a title or in-

terest in the property.

While the letter from Amend to Schlittler of Feb-

ruary 11, 1963, speaks in terms of 75% interest in the

lease to be, under certain conditions, transferred to

Schlittler, the Trustee only purports to claim 20^/2% in-

terest in the working interest under the leasehold es-

tate. By the report of the Trustee filed August 9, 1963,

20j/2% interest is set out as an interest claimed by

Tri-State, Schedule 1-J to that report lists 41 other

people, including J. D. Amend, who owned 66% in-

terest [R. 25, 31, 32, 51]. We are not dealing with

a property of Tri-State Petroleum, Inc. or even of

, Schlittler. The property was not and is not a property

owned by Tri-State Petroleum, Inc., but if it has or had

an equitable right to have adjudicated to it any title,

I

which is denied, any such equitable right would extend

! only to 20^ %, interest. The Record reflects, without pos-

,
sibility of challenge by anyone, that at least 25% in-

terest in the working interest under the lease is and

was owned by J. D. Amend.

The Special Master and ultimately the District Court

have gone far beyond the scope of the Trustee's ap-

i
plication for show cause order and far beyond the scope

iof the show cause order. The Special Master sought

(a) to find and adjudicate in the debtor or Trustee

an interest in the property involved, though without

finding or adjudicating what, or the quantum of that,

interest
: (b) to adjudicate questions of liability of J.

D. Amend to Baker & Taylor Drilling Co. under the
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contract between Baker & Taylor Drilling- Co. and J. D.

Amend; (c) to determine application of payments as

between J. D. Amend and Baker & Taylor Drilling Co,

as to a debt of J. D. Amend to Baker & Taylor Drilling

Co.; (d) to adjudicate extinguishment of a debt of J. D.

Amend to Baker & Taylor Drilling Co. with respect

to which the debtor had no liability, primary, second-

ary or otherwise; (e) to adjudicate the invalidity of a

lien claimed by Baker & Taylor Drilling Co. as to at

least a 25% interest in the well on Section 2 and the

leasehold estate under which it was drilled, which 25%
interest admittedly was owned by J. D. Amend and to

which the debtor had no right, claim, interest or rela-

tionship; (f) to adjudicate that Baker & Taylor Drill-

ing Co. is estopped from asserting a claim against J. D.

Amend, or from asserting a lien against the gas well

or leasehold interest in Section 2, even as to the 25%
interest therein admittedly owned by J. D. Amend and

with respect to which the debtor has no right, title,

claim or relationship; (g) to adjudicate title into the

debtor or the Trustee of an interest in the property in

question notwithstanding the fact that it is shown and

established and the Special Master found that there yet

exists $54,000.00 of costs of completing the well in

question, of which sum the debtor was, by the only

instrument or evidence under which it could acquire an

interest, obligated to pay the sum of $41,038.88 be-

fore any claim or interest could be effected into it;

(h) to enjoin Baker & Taylor Drilling Co. from prose-

cuting or taking any action in any court of any juri'-

diction, other than before this Court, against J. D.

Amend upon any claim growing out of the drillino^

of the gas well on Section 2; and (i) to enjoin Baker

& Taylor Drilling Co. from prosecuting or taking any

action to enforce a contract debt existing between

Baker & Taylor Drilling Co. and J. D. Amend, executed



—21—

by them, to which contract the debtor was not a party

and under which it had no Hability to Bal<er & Taylor

Drilling- Co., primary, secondary or otherwise [Order

of Special Master R. 327-329].

III.

Specifications of Errors.

1. The Referee and Special Master was without

jurisdiction of Baker & Taylor Drilling Co. as necessary

to enable him to enjoin, restrain or interfere with suits

or actions in other courts by Baker & Taylor Drilling

Co. against J. D. Amend as it did, and the District

Court erred in holding that the Referee and Special

Master had such jurisdiction [Baker & Taylor's Objec-

tions and Exceptions Nos. I, VIII, XX, XXI, XXII-

(a), XXIII, XXIV, XXV, XXVII(l), (2), (3),

(4), (5)(a), (6), (7), (10). XXVIII(a),(b),(c),(d)

XXXI (a) and XXXII to the Special Master's Report

—denied].

2. The District Court was without jurisdiction of

Baker & Taylor Drilling Co. as necessary to enable it to

enjoin, restrain or interfere with suits or actions in

other courts against J. D. Amend as it did, and it

erred in doing so.

1. 3. The Referee and Special Master was without
' jurisdiction of Baker & Taylor Drilling Co. to determine

, as between J. D. Amend and Baker & Taylor Drilling

i Co. the liability of J. D. Amend to Baker & Taylor Drill-

ing Co. under the contract between those parties, and

the District Court erred in holding that the Referee

.and Special Master had such jurisdiction [Baker & Tay-

jlor's Objections and Exceptions Nos. I, VIII, XX,
XXI, XXII(a). XXIII, XXIV. XXV, XXVIIfl),

(2), (3), (4), (5)(a), (6). (7), (10), XXVIII(a),
(b), (c), (d), XXXI(a) and XXXII to the Special

i
Master's Report—denied]

.
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4. The District Court was without jurisdiction of

Baker & Taylor Drilling Co. to determine as between

J. D. Amend and Baker & Taylor Drilling Co. the liabil-

ity of J. D. Amend to Baker & Taylor Drilling Co. under

the contract between those parties, and it erred in

holding that it had such jurisdiction.

5. The Referee and Special Master was without

jurisdiction of Baker & Taylor Drilling Co. to enjoin or

restrain or interfere with suits or actions by it to en-

force its rights against J. D. Amend not related to nor

affecting the bankruptcy reorganization proceedings,

and the District Court erred in holding that the Ref-

eree and Special Master had such jurisdiction [Baker

& Taylor's Objections and Exceptions Nos. I, VIII,

XX, XXI, XXII(a), XXIII, XXIV, XXV, XXVII-

(1), (2), (3), (4), (5)(a), (6), (7), (10), XXVIII-

(a), (b), (c), (d), XXXI(a) and XXXII to the Spe-

cial Master's Report—denied].

6. The District Court was without jurisdiction of

Baker & Taylor Drilling Co. to enjoin or restrain or

interfere with suits or actions by it to enforce its rights

against J. D. Amend not related to nor affecting the

bankruptcy reorganization proceedings, and the District

Court erred in doing so.

7. The Referee and Special Master was without

jurisdiction of Baker & Taylor Drilling Co. to deter-

mine as between J. D. Amend and Baker & Taylor Drill-

ing Co. any rights and liabilities, and the District Court

erred in holding that the Referee and Special Master

had such jurisdiction [Baker & Taylor Drilling Co.'s Ob-

jections and Exceptions I, VIII, XX. XXI, XXII(a),

XXIII, XXIV, XXV, XXVII(l), (2), (3), (4), (5)

(a), (6), (7), (10), XXVIII(a), (b), (c), (d), XXXI
(a) and XXXII to the Special Master's Report—de-

nied!.
I
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8. The District Court was without jurisdiction of

Baker & Taylor DrilHng Co. to determine as between J.

D. Amend and Baker & Taylor Drilling Co. any rights

and liabilities, and it erred in doing so.

9. The Referee and Special Master were without

jurisdiction of Baker & Taylor Drilling Co. of the sub-

ject matter involved in the application of the Trustee

for show cause, order, and the District Court erred

in holding that the Referee and Special Master had

such jurisdiction [Baker & Taylor Drilling Co.'s Objec-

tions and Exceptions Nos. I, II, XXI, XXIII, XXVII
(1), (2), (4), (5)(a), (6), (7), (9) and (10). XVIII
(a), (b), XXIX, XXX, XXXI to the Special Mas-

ter's Report—denied].

10. The District Court was without jurisdiction of

Baker & Taylor Drilling Co. of the subject matter in-

volved in the application of the Trustee for show cause

order, and it erred in not holding that it had no such

jurisdiction.

11. The Referee and Special Master was without

jurisdiction of Baker & Taylor Drilling Co. to enjoin or

prohibit Baker & Taylor Drilling Co. from bringing or

maintaining in other courts purely personal actions

against J. D. Amend, and the District Court erred in

holding that he had such jurisdiction [Baker & Taylor

I Drilling Co.'s Objections and Exceptions Nos. I, VIII,

iXX, XXI, XXIKa), XXIII, XXIV, XXV, XXVII
id), (2), (3), (5)(a), (6). (7), (10), XXVIII(a),
^(b), (c), (d), XXXI(a) and XXXII to the Special

i Master's Report—denied].

i 12. The District Court was without jurisdiction of

'Baker & Taylor Drilling Co. to enjoin or prohibit it

ifrom bringing or maintaining in other courts purely

'personal actions against J. D. Amend, and it erred in

holding that it had such jurisdiction.
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13. The Referee and Special Master was without

jurisdiction of subject matter necessary to permit him

to order that Baker & Taylor Drilling Co. is estopped

and enjoined and restrained from filing, prosecuting or

taking any action in any court of any jurisdiction other

than the bankruptcy court in which the proceeding was

pending below against J. D. Amend based upon its

claim growing out of the drilling of the gas well men-

tioned and described in such proceedings [Baker & Tay-

lor Drilling Co.'s Objections and Exceptions I, VIII,

XX. XXI, XXII(a), XXIII, XXIV, XXV, XXVII-

(1), (2), (3), (4), (5)(a), (6), (7), (10), XXVIII-

(a), (b), (c), (d), XXXI(a), and XXXII to the Spe-

cial Master's Report. Baker & Taylor Drilling Co.'s Ob-

jections and Exceptions Nos. I, II, XI, XXIII,

XXVII(l), (2). (4), (5)(a), (6), (7), (9), (10),

XVIII(a), (b), XXIX, XXX, XXXI to the Special

Master's Report—denied].

14. The District Court was without jurisdiction of

subject matter necessary to permit it to order that Baker

& Taylor Drilling Co. is estopped and enjoined and re-

strained from filing, prosecuting or taking any action

in any court of any jurisdiction other than the bank-

ruptcy court in which the proceeding was pending below

against J. D. Amend based upon its claim growing out

of the drilling of the gas well mentioned and described

in such proceedings.

15. The Referee and Special Master was without!

jurisdiction in a summary proceeding to determine title

to the real estate involved and to decree title to same

into the Trustee, and the District Court erred in holding

that he had such jurisdiction [Baker & Taylor Drilling

Co.'s Objections and Exceptions Nos. I, III, VIII,

XX, XX(b), XXI, XXII(a), XXIII, XXIV, XXV,
XXVIKl). (2). (3). (4), (S)(a). (6), (7). (10).



—25—

XXVIII(a), (b), (c), (d), XXXI(a) and XXXII to

the Special Master's Report—denied]

.

16. There was no pleading or cause to bring Baker

& Taylor Drilling Co. before the Referee and Special

Master or the District Court or within its jurisdiction

as to any rights existent between it and J. D. Amend
such as to permit the Referee and Special Master to en-

join it from filing, prosecuting or taking action against

J. D. Amend in any court, other than the court below,

and the District Court erred in holding that the Referee

and Special Master had such jurisdiction.

17. There was no pleading or cause to bring Baker

& Taylor Drilling Co. before the Referee and Special

Master or the District Court or within its jurisdiction

as to any rights existent between it and J. D. Amend
such as to permit the Referee and Special Master to en-

join it from filing, prosecuting or taking action against

J. D. Amend in any court, other than the court below,

and the District Court erred in holding that it had such

jurisdiction.

j
18. The Referee and Special Master was without

jurisdiction in the summary proceeding upon the appli-

cation of the Trustee to require appearance of Baker &
I Taylor Drilling Co. in the proceeding below and to ad-

j

judicate title to real estate, and the District Court erred

in not so holding [Baker & Taylor Drilling Co.'s Objec-

tions and Exceptions Nos. I, III, VIII, XX, XX (b),

XXI, XXII(a). XXIII, XXIV, XXV, XXVII(a),

(2), (3), (4), (5)(a), (6), (7), (10), XXVIII(a),

(b), (c), (d), XXXI(a), and XXXII to the Special

Master's Report—denied].

19. The Referee and Special Master was without

jurisdiction to bring Baker & Taylor DriUing Co. before

the court below in summary proceedings and adjudi-

cate rights of Baker & Taylor Drilling Co., and the Dis-
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trict erred in not so holding [Baker & Taylor Drilling

Co.'s Objections and Exceptions I, III, VIII, XX, XX-
(b), XXI, XXIII(a), XXIII, XXIV, XXV, XXVII-

(1), (2), (3), (4), (5)(a), (6), (7), (10), XXVIII-
(a), (b), (c), (d), XXXI(a), and XXXII to the Spe-

cial Master's Report—denied].

20. The Referee and Special Master was without

jurisdiction to bring Baker & Taylor Drilling Co. before

the Court below in a summary proceeding and adjudi-

cate the question of its lien as to property not even

owned, and the District Court erred in not so holding

[Baker & Taylor Drilling Co.'s Objections and Excep-

tions Nos. I, III, VIII, XX, XX(b), XXI, XXII(a),

XXIII, XXIV, XXV, XXVII(l), (2), (3), (4), (5)-

(a), (6), (7), (10), XXVIII(a), (b), (c), (d),

XXXI(a), and XXXII to the Special Master's Report

—denied].

21. The Referee and Special Master was without

jurisdiction to bring Baker & Taylor Drilling Co. be-

fore the court below in a summary proceeding and adju-

dicate the question of Tri-State Petroleum, Inc.'s debt

to it, and the District Court erred in not so holding.

22. The Referee and Special Master purported to

act beyond his jurisdiction with respect to subject mat-

ter of which he had no jurisdiction, and the District

Court erred in not so holding.

23. The Referee and Special Master purported to

act beyond his jurisdiction and with respect to persons

as to whom he had no jurisdiction, and the District

Court erred in not so holding.

24. The Referee and Special Master purported to act

beyond his jurisdiction in ordering that Baker & Taylor

DriUing Co. is estopped, and enjoining it, from taking

any action in any court, other than the court below,

against J. D. Amend or the Trustee based upon its
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claim growing out of the drilling of the gas well in-

volved, and the District Court erred in not so holding.

25. The District Court erred in overruling Baker &
Taylor Drilling Co.'s objection and exception, which is

its Objection and Exception No. II, to the Referee and

Special Master's Finding of Fact No. II, asserting that

such Finding of Fact is not supported by any evidence,

is contrary to the evidence and is clearly wrong.

26. The District Court erred in adopting the Ref-

eree and Special Master's Finding of Fact No. II be-

cause same is not supported by any evidence, is con-

trary to the evidence and is clearly wrong.

27. The District Court erred in overruHng Baker &
Taylor Drilling Co.'s objection and exception, which is

its Objection and Exception No. VII, to the Referee

and Special Master's Finding of Fact No. VI, asserting

that such Finding of Fact is not supported by any evi-

dence, is contrary to the evidence and is clearly wrong.

28. The District Court erred in adopting the Ref-

eree and Special Master's Finding of Fact VI because

such Finding of Fact is not supported by any evidence,

is contrary to the evidence and is clearly wrong.

29. The District Court erred in overruHng Baker &
Taylor Drilling Co.'s objection and exception, which is

its Objection and Exception No. VIII, to the Referee

and Special Master's Finding of Fact No. VIII assert-

ing that such Finding of Fact is not supported by any

i
evidence, is contrary to the evidence and is clearly

! wrong.

' 30. The District Court erred in adopting the Ref-

eree and Special Master's Finding of Fact No. VIII

j

because such Finding of Fact is not supported by any

evidence, is contrary to the evidence and is clearly

I

wrong.
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31. The District Court erred in overruling Baker

& Taylor Drilling Co.,'s Objection and Exception, which

is its Objection and Exception No. IX, to the Referee

and Special Master's Finding of Fact No. VIII, as-

serting that such Finding of Fact is not supported by

the evidence, is contrary to the evidence and is clearly

wrong.

32. The District Court erred in overruling Baker &
Taylor Drilling Co.'s objection and exception, which is

its Objection and Exception No. XXII, to the Referee

and Special Master's Finding of Fact No. XIII, as-

serting that such Finding of Fact is not supported by

the evidence, is contrary to the evidence and is clearly

wrong.

33. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception, which

is its Objection and Exception No. XX, to the Referee

and Special Master's Finding of Fact XXV, asserting

that such Finding of Fact is not supported by the evi-

dence, is contrary to the evidence and is clearly wrong.

34. The District Court erred in adopting and ap-

proving the Referee and Special Master's Finding of

Fact as follows

:

"Baker & Taylor Drilling Co. was informed and

knew, on or about December 15, 1962, that these

checks were mailed by Tri-State Petroleum, Inc.

for the purposes in this paragraph set forth."

because same is not supported by evidence, but is con-

trary to the evidence and is clearly wrong.

35. The District Court erred in adopting and ap-

proving the Referee and Special Master's Finding of

Fact as follows:

"Notwithstanding this knowledge and request to

so apply from J. D. Amend"
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because same is not supported by any evidence, but is

contrary to the evidence and is clearly wrong.

36. The District Court erred in adopting and ap-

proving the Referee and Special Master's Finding of

Fact as follows

:

"Baker & Taylor Drilling Co. thereafter misin-

formed J. D. Amend as to the application of these

funds and the manner set forth in Finding Para-

graph VI and withheld the true facts from J. D.

Amend and Tri-State Petroleum, Inc. to their dis-

advantage and detriment until after May 1, 1963"

because same is not supported by any evidence, but is

contrary to the evidence and is clearly wrong.

Z7 . The District Court erred in adopting and ap-

proving the Referee and Special Master's Finding of

Fact as follows

:

"By reason of the above Baker & Taylor Drilling

Co. is estopped from asserting a claim against J.

D. Amend and/or Tri-State Petroleum, Inc., or

from asserting a lien against the gas well or lease-

hold interest in Section 2 above described in any

j
sum whatsoever"

j

because same is not supported by evidence, but is con-

trary to the evidence and is contrary to the law and

[facts; and for the further reason that the District

\ Court or the Special Master had no jurisdiction to de-

itermine or adjudicate rights between Baker & Taylor

j
Drilling Co. and J. D. Amend, nor with respect to

j
rights or personal actions between them. As a matter

of law vmder the established facts Baker & Taylor

Drilling Co. was not estopped from asserting a claim

against J. D. Amend or Tri-State Petroleum, Inc. or

from asserting a lien against such property.
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38. The District Court erred in adopting and approv-

ing the Referee and Special Master's Finding of Fact

as follows

:

"Baker & Taylor Drilling Co. had been overpaid

for the drilling of this gas well in the sum of

$2800.00"

in that as a matter of law, on the basis of the evidence,

Baker & Taylor has not been paid, but under the evi-

dence there is yet owing and unpaid to Baker & Taylor

Drilling Co. the sum of $25,871.63.

39. The District Court erred in sustaining Finding

of Fact No. XXV because same is not supported by the

evidence, is contrary to the evidence and because as a

matter of law, under the evidence, the property in ques-

tion was not being held by J. D. Amend for the benefit

of himself and the debtor herein, but on the contrary

was being claimed for himself.

40. The District Court erred in sustaining Finding

of Fact No. XXV because J. D. Amend has no right

or power to submit the property involved to the sum-

mary jurisdiction of the court as against Baker & Tay-

lor Drilling Co. to the prejudice of Baker & Taylor

Drilling Co., nor the lien right or any other right of

Baker & Taylor Drilling Co. in the property to the sum-

mary jurisdiction of the bankruptcy court.

41. The District Court erred in sustaining Finding

of Fact No. XXV because J. D. Amend has no right,

power or authority to submit to the summary jurisdic-

tion of the bankruptcy court his interest in the proper-

ty involved to the prejudice of the lien of Baker & Tay-

lor Drilling Co. as to the interest of J. D. Amend in

and to the property involved.

42. The District Court erred in sustaining Finding

of Fact No. XXV because any admission or conces-

sion of J. D. Amend with respect to the equitable or
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conditional interest of Tri-State Petroleum, Inc. could

not prejudice the rights of Baker & Taylor Drilling Co.

with respect to the property involved, particularly with

respect to the interest and ownership of J. D. Amend
or as to the rights of Baker & Taylor Drilling Co. as

against J. D. Amend.

43. The District Court erred in overruling Baker

& Taylor Drilling Co.'s objection and exception, which

is its Objection and Exception No. XXI, to the Referee

and Special Master's Finding of Fact XXVI, assert-

ing that such Finding of Fact is not supported by the

evidence, is contrary to the evidence and is clearly wrong.

44. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception, which

is its Objection and Exception No. XXII, to the Referee

and Special Master's Finding of Fact XXVII, assert-

ing that such Finding of Fact is not supported by the

,

evidence, is contrary to the evidence and is clearly wrong.

I 45. The District Court erred in overruling and not

sustaining Baker & Taylor Drilling Co.'s Objection and

Exception No. XXIII to the Findings of Fact of the

( Referee and Special Master.

I

' 46. The District Court erred in adopting and ap-

proving the Referee and Special Master's Finding of

|i Facts as against Baker & Taylor Drilling Co.'s Objec-

jtion and Exception No. XXIII.

47. The District Court erred in overruling and not

'sustaining Baker & Taylor Drilling Co.'s Objection and

:,Exception No. XXIV to the Findings of Fact of the

(Referee and Special Master.

j
48. The District Court erred in adopting and ap-

proving the Referee and Special Master's Finding of

;Facts as against Baker & Taylor Drilling Co.'s Objec-

jtion and Exception No. XXIV.
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49. The District Court erred in overruling and not

sustaining Baker & Taylor Drilling Co.'s Objection and

Exception No. XXV to the Findings of Fact of the

Referee and Special Master.

50. The District Court erred in adopting and ap-

proving the Referee and Special Master's Finding of

Facts as against Baker & Taylor Drilling Co.'s Objec-

tion and Exception No. XXV.

51. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

XXVII(l) to the Conclusion of Law I of the Referee

and Special Master, which Objection asserts lack of

jurisdiction of the Referee and Special Master of Baker

& Taylor Drilling Co. and of property involved.

52. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

XXVII(2) to the Conclusion of Law I of the Referee

and Special Master, which Objection asserts lack of

jurisdiction to determine rights as between J. D. Amend
and Baker & Taylor Drilling Co. and to determine and

adjudicate personal actions as between them.

53. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

XXVII (3) to the Conclusion of Law I of the Referee

and Special Master, which Objection asserts lack of

power or authority of J. D. Amend to offset or con-

fer jurisdiction to determine rights as between J.D.

Amend and Baker & Taylor Drilling Co.

54. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

XXVII(4) to the Conclusion of Law II of the Referee

and Special Master, which Objection asserts lack of

jurisdiction to determine lien rights which Baker &

Taylor Drilling Co. had with respect to the interest

of J. D. Amend in and to the well located on Section
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2 and the lease incident thereto, and to determine and

adjudicate personal actions.

55. The Conclusions of Law of the Referee and

Special Master are erroneous because, under the facts

established, Baker & Taylor Drilling Co. was not es-

topped from applying funds received by it from Tri-

State Petroleum, Inc. as it did, and the District Court

erred in not so holding.

56. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

XXVII(5)(a) to Conclusion of Law III of the Referee

and Special Master, which Objection asserts that such

Conclusion of Law exceeds the jurisdictional power,

right and authority of the Special Master or the Dis-

trict Court and purports to adjudicate rights and claims

as between J. D. Amend and Baker & Taylor Drilling

Co., and the Referee and Special Master and the Dis-

trict Court have no jurisdiction to do so.

i
57. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception XX-
VII(5)(b) to Conclusion of Law III of the Referee

and Special Master, because such Conclusion of Law
is not supported by facts but is contrary to the facts

and is an erroneous conclusion of law based upon an

erroneous conclusion of fact.

58. The District Court erred in overruling Baker

Taylor Drilling Co.'s Objection and Exception XX-
VII(5)(c) to Conclusion of Law III of the Referee

and Special Master, because such Conclusion contains

^n incorrect statement of fact and is predicated upon

an incorrect statement or finding of fact.

59. The District Coiu^t erred in overruling Baker

Taylor Drilling Co.'s Objection and Exception XX-
iVlI(5)(d) to Conclusion of Law III of the Referee and

Special Master, because as a matter of law, under the

k
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facts established, Baker & Taylor Drilling Co. is not

estopped from applying the funds received by it from

Tri-State Petroleum, Inc. as it did upon the balance

owing to it by Tri-State Petroleum, Inc.

60. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception XXV-
11(6) to Conclusion of Law X of the Referee and Spe-

cial Master for the reason that the Referee and Spe-

cial Master and the court below are without jurisdic-

tion to restrain Baker & Taylor Drilling Co. from pur-

suing any and all rights or actions which it had against

J. D. Amend and as against the interest of J. D. Amend
in the Wilbanks Well on Section 2 and the lease inci-

dent thereto.

61. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception XX-
VII (7) to Conclusion of Law X of the Referee and

Special Master because such Conclusion, when taken

together with other Findings of Fact and other Con-

clusions of Law, would restrain, enjoin and prohibit

Baker & Taylor Drilling Co. from proceeding against

J. D. Amend to enforce an obligation of J. D. Amend
to Baker & Taylor Drilling Co. to pay money which

he had contracted to pay, and to enjoin, restrain and

prohibit purely personal actions by Baker & Taylor

Drilling Co. against J. D. Amend which the Special

Master and the District Court were without jurisdic-

tion to enjoin, restrain or prohibit.

62. The District Court erred in overruling Baker i

& Taylor Drilling Co.'s Objection and Exception XX-|

VII (7) to Conclusion of Law X of the Referee and

Special Master because such Conclusion, when taken to-^

gether with other Findings of Fact and other Con-|

elusions of Law, would enjoin, restrain and prohibit

Baker & Taylor Drilling Co. from proceeding against
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property owned by J. D. Amend, and never owned by

the bankrupt and Trustee, to enforce a lien against the

property owned by J. D. Amend, which the Court and

Referee and Special Master, and each of them, were

without jurisdiction to enjoin, restrain or prohibit.

63. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

XXVII(IO) to Conclusion of Law XIII of the Referee

and Special Master because the District Court and the

Referee and Special Master are without jurisdiction,

right, power or authority as to rights and claims as

between Baker & Taylor Drilling Co. and J. D. Amend
and are without jurisdictional right, power or authority

to adjudicate rights and particularly personal rights and

personal causes of action existing between Baker & Tay-

lor Drilling Co. and J. D. Amend and without jurisdic-

tion, right, power or authority to adjudicate that Baker

& Taylor Drilling is estopped and enjoined from filing,

I

prosecuting or taking any action in any court of any

jurisdiction other than the Court below against J. D.

Amend based upon its claim growing out of the dril-

ling of the gas well involved herein. The District Court

and the Referee and Special Master were without jur-

isdiction, either of the subject matter or the parties, to

enjoin the prosecution by Baker & Taylor Drilling Co.

against J. D. Amend or to enjoin actions by Baker &
Taylor Drilling Co. of the nature sought to be enjoined.

64. The District Court erred in overruling Baker

;& Taylor Drilling Co.'s Objection and Exception No.

'iXXVII(lO) to Conclusion of Law XIII of the Referee

and Special Master because such Conclusion is not sup-

ported by facts but is contrary to the facts and be-

:ause such conclusion is an erroneous conclusion of law

based upon an erroneous conclusion of fact.

65. The District Court erred in overruling Baker

Si Taylor Drilling Co.'s Objection and Exception No.
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XXVII (10) to Conclusion of Law XIII of the Referee

and Special Master because such Conclusion of Law
contains an incorrect statement of fact and is predicated

upon an incorrect statement or finding of fact.

66. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

XXVII (10) to Conclusion of Law XIII of the Referee

and Special Master because as a matter of law under

the facts established Baker & Taylor Drilling Co. was

not estopped from applying the funds received by it

from Tri-State Petroleum Inc. as it did upon the bal-

ance owing to it by Tri-State Petroleum, Inc.

67. The District Court erred in overruling Baker &
Taylor Drilling Co.'s Objection and Exception No.

XXVII(ll) to Conclusion of Law XIV of the Referee

and Special Master because such finding is contrary to

the evidence.

68. The District Court erred in overruling Baker &

!

Taylor Drilling Co.'s Objection and Exception No. >

XXVII (11) to Conclusion of Law XIV of the Referee i

and Special Master because the uncontradicted evidence

establishes that the check dated December 17, 1962.

was delivered to Baker & Taylor Drilling Co. through I

the mail without restriction, condition or limitation as

to the time of cashing or depositing same, same was:

honored and cashed by the bank upon which drawn:

when presented, and not paid by the drawee bank be-'

fore its date.

69. The District Court erred in adopting the recom-

mended Order of the Referee and Special Master signed

October 26, 1964, because such Order, and each part

thereof, was beyond the jurisdiction of the District

Court.

70. The District Court erred in adopting the recom-

mended Order of the Referee and Special Master signed
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October 26, 1964, because the District Court and the

Referee and Special Master had neither the jurisdiction,

right, power or authority to enjoin or restrain Baker

& Taylor Drilling Co. from pursuing personal actions

against J. D. Amend, nor from pursuing lien actions

against J. D. Amend's interest in the Wilbanks Well

on Section 2, and his interest in the lease incident there-

to agreed to be assigned to him by Phillips Petroleum

Company, and was without jurisdictional right, power

,
and authority to determine and adjudicate personal rights

' as between Baker & Taylor Drilling Co. and J. D.

Amend.

71. The District Court erred in adopting the recom-

mended Order of the Referee and Special Master signed

I

October 26, 1964, because such Order was predi-

cated upon erroneous Findings of Fact.

72. The District Court erred in adopting the recom-

mended Order of the Referee and Special Master signed

October 26, 1964, because the Order is not supported

,

by facts but disregards established and uncontradicted

I

facts under which and which make the Order clearly

; wrong.

7Z. The District Court erred in adopting the portion

:of the recommended Order of the Referee and Special

I

Master signed October 26, 1964, being the second de-

icretal paragraph of the Order beginning with "IT IS

jFURTHER ORDERED that in the event Tri-State

jPetroleum, Inc." and ending with "The Special Mas-

ter's Findings of Fact and Conclusions of Law," because

same was outside the jurisdiction of the District Court

land was outside the jurisdiction of the Referee and

jSpecial Master, and the District Court and Referee and

Special Master were without jurisdictional power or

authority to so adjudicate, being without jurisdiction of
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the subject matter and without jurisdiction of Baker

& Taylor DrilHng Co., and the District Court and Ref-

eree and Special Master did not have jurisdictional right,

power or authority to order particularly the interest of

J. D. Amend in the property sold free and clear of

hens and claims of Baker & Taylor Drilling Co. and as

a matter of law the District Court and Referee and Spe-

cial Master did not have a legal right or authority to

order the property sold free and clear of liens and

claims against the property and particularly to order

the interest of J. D. Amend in the property sold free

and clear of the liens and claims of Baker & Taylor

Drilling Co., or to transfer the liens and claims of Baker

& Taylor Drilling Co. to funds received.

74. The District Court erred in overruling Baker &
Taylor Drilling Co.'s Objection and Exception No.

XXXI as to the seventh grammatical paragraph of the

Order, being the sixth decretal paragraph of the Order :

beginning "IT IS FURTHER ORDERED that Baker i

& Taylor Drilling Co."' and ending with "and described

in these proceedings," for the reason that the District I

Court and the Referee and Special Master were with- '

out jurisdictional right, power or authority to enter

such an order and to enjoin and restrain Baker & Taylor

Drilling Co. as is so ordered in said paragraph, being;

without jurisdiction of the person of Baker & Taylor

Drilling Co. for such purpose and being without jurisdic-

tion of the subject matter of personal actions as to Baker i

& Taylor Drilling Co., and because such paragraph pur-'

ports to adjudicate rights and claims as between J. D.

Amend and Baker & Taylor Drilling Co., when the Dis-i

trict Court and the Referee and Special Master did noti

have jurisdiction to do so.

75. The District Court erred in overruling Baker &
Taylor Drilling Co.'s Objection and Exception No.
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XXXI as to the following part of the recommended

Order of the Special Master, to-wit

:

As to the seventh grammatical paragraph of the

order, being the sixth decretal paragraph of the

Order, beginning "IT IS FURTHER ORDERED
that Baker & Taylor Drilling Co." and ending with

"and described in these proceedings."

because the Order contained in such paragraph is not

supported by facts but is contrary to the facts and be-

cause such conclusion is an erroneous conclusion of

law based upon erroneous conclusions of fact.

76. The District Court erred in overruling Baker &
Taylor DriUing Co.'s Objection and Exception No.

XXXI as to the following part of the recommended

order of the Special Master, to-wit

:

As to the seventh grammatical paragraph of the

I

Order, being the sixth decretal paragraph of the

Order, beginning "IT IS FURTHER ORDERED
that Baker & Taylor Drilling Co." and ending with

"and described in these proceedings,"

because such Order is predicated upon incorrect findings

of fact.

71 . The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

jXXXI as to the following part of the recommended

'Order of the Special Master, to-wit

:

As to the seventh grammatical paragraph of the

Order, being the sixth decretal paragraph of the

Order, beginning "IT IS FURTHER ORDERED
that Baker & Taylor Drilling Co." and ending with

"and described in these proceedings,"

jbecause, as a matter of law under the facts estab-

lished. Baker & Taylor Drilling Co. was not estopped

from applying the funds received by it from Tri-State



—40—

Petroleum, Inc. as it did upon the balance owing to it by

Tri-State Petroleum, Inc.

78. The District Court erred in adopting the portion

of the recommended Order of the Referee and Special

Master, to-wit

:

As to the seventh grammatical paragraph of the

Order, being the sixth decretal paragraph of the

Order, beginning "IT IS FURTHER ORDERED
that Baker & Taylor Drilling Co." and ending with

"and described in these proceedings,"

for the reason that the District Court and the Referee

and Special Master were without jurisdictional right,

power or authority to enter such an order and to en-

join and restrain Baker & Taylor Drilling Co. as is so

ordered in said paragraph, being without jurisdiction of

the person of Baker & Taylor Drilling Co. for such

purpose and being without jurisdiction of the subject

matter of personal actions as to Baker & Taylor Drill-

ing Co., and because such paragraph purports to adju-

dicate rights and claims as between J. D. Amend and

Baker & Taylor Drilling Co., when the District Court

the Referee and Special Master did not have jurisdic-

tion to do so.

79. The District Court erred in adopting the follow-

ing portion of the recommended Order of the Referee >

and Special Master, to-wit

:

,

As to the seventh grammatical paragraph of the

Order, being the sixth decretal paragraph of the

order, beginning "IT IS FURTHER ORDERED
that Baker & Taylor Drilling Co." and ending with

"and described in these proceedings,"

because the Order contained in such paragraph is not

supported by facts but is contrary to the facts and be-

cause such conclusion is an erroneous conclusion of

law based upon erroneous conclusions of fact.
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80. The District Court erred in adopting the fol-

lowing portion of the recommended Order of the Ref-

eree and Special Master, to-wit

:

As to the seventh grammatical paragraph of the

Order, being the sixth decretal paragraph of the

Order, beginning "IT IS FURTHER ORDERED
that Baker & Taylor Drilling Co." and ending with

^'and described in these proceedings,"

because such order is predicated upon incorrect find-

ings of fact.

81. The District Court erred in adopting the follow-

ing portion of the recommended Order of the Referee

and Special Master, to-wit

:

As to the seventh grammatical pragraph of the

Order, being the sixth decretal paragraph of the

Order, beginning "IT IS FURTHER ORDERED
that Baker & Taylor Drilling Co." and ending "and

described in these proceedings,"

because, as a matter of law under the facts established.

Baker & Taylor Drilling Co. was not estopped from

applying the funds received by it from Tri-State Pe-

troluem. Inc. as it did upon the balance owing to it by

Tri-State Petroleum, Inc.

j
82. The District Court erred in overruling Baker &

i Taylor Drilling Co.'s Objection and Exception No.

XXXII to the eighth grammatical paragraph of the rec-

!
ommended Order of the Referee or Special Master signed

'October 26, 1964, being the seventh decretal paragraph

!of such Order, because as to Baker & Taylor Drilling

:Co. there w^as no valid enforceable injtmction or re-

straining order and because any injunction or restrain-

jing order as to Baker & Taylor Drilling Co. was be-

jyond the jurisdiction of the District Court, and the Dis-

trict Court was without jurisdiction to enjoin or re-
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strain Baker & Taylor Drilling Co. with respect to any

property of J. D. Amend and with respect to claims

and liens by Baker & Taylor Drilling Co. as against prop-

erty of J. D. Amend or as against claims by Baker &
Taylor Drilling Co. with respect to J. D. Amend's obli-

gations to it.

83. The District Court erred in adopting the eighth

grammatical paragraph of the recommended Order of

the Referee and Special Master signed October 26, 1964,

being the seventh decretal paragraph of such Order, be-

cause as to Baker & Taylor Drilling Co. there was no

valid enforceable injunction or restraining order and

because any injunction or restraining order as to Baker

& Taylor Drilling Co. was beyond the jurisdiction of

the District Court, and the District Court was without

jurisdiction to enjoin or restrain Baker & Taylor Drilling

Co. with respect to any property of J. D. Amend and

with respect to claims and liens by Baker & Taylor Drill-

ing Co. as against property of J. D. Amend or as

against claims by Baker & Taylor Drilling Co. with re-

spect to J. D. Amend's obligations to it.

84. The Referee and Special Master erred in hold-

ing that Baker & Taylor Drilling Co. was estopped to

apply payments involved as it did because such holding

is contrary to law, and the District Court erred in not

so holding [Baker & Taylor Drilling Co.'s Objections

and Exceptions Nos. VI, VII, VIII, XI, XII, XIII,

XXII(5)(d) and (10), XXVIII(d), XXXI to the

Special Master's Report—denied].

85. The District Court erred in holding that Baker

& Taylor Drilling Co. was estopped to apply payments

involved as it did because such holding is contrary to

law [Baker & Taylor Drilling Co.'s Objections and Ex-

ceptions Nos. VI, VII, VIII, XI, XII, XIII, XXII-

(5)(d) and (10), XXVIII(d), XXXI to the Special

Master's Report—denied].



86. The Referee and Special Master erred in hold-

ing that Baker & Taylor Drilling Co. was estopped to

apply payments involved as it did because under the un-

contradicted evidence it was not so estopped [Baker &
Taylor Drilling Co.'s Objections and Exceptions Nos.

VI, VII, VIII. XI, XII, XIII, XXII(5)(d) and (10),

XXVIII (d), XXXI to the Special Master's Report-
denied].

87. The District Court erred in holding that Baker

& Taylor Drilling Co. was estopped to apply payments

involved as it did because under the uncontradicted evi-

dence it was not so estopped [Baker & Taylor Drilling

Co.'s Objections and Exceptions Nos. VI, VII, VIII,

XI, XII, XIII, XXII(5)(d) and (10), XXVIII(d),
XXXI to the Special Master's Report—denied].

88. The Referee and Special Master erred in hold-

ing that Baker & Taylor Drilling Co. was estopped to

apply payments involved as it did because such is con-

trary to the evidence and is clearly wrong [Baker &
Taylor Drilling Co.'s Objections and Exceptions Nos.

VI, VII, VIII, XI, XII, XIII, XXII(5)(d) and (10),

XXVIII(d), XXXI to the Special Master's Report-
denied].

89. The District Court erred in holding that Baker
' & Taylor Drilling Co. was estopped to apply payments

! involved as it did because such is contrary to the evi-

jdence and is clearly wrong [Baker & Taylor Drilling

I

Co.'s Objections and Exceptions Nos. VI, VII, VIII,

XI, XII, XIII, XXII(5)(d) and (10), XXVIII(d),
XXXI to the Special Master's Report—denied].

90. Under the uncontradicted facts Baker & Taylor

Drilling Co. had the right to apply the Tri-State Pe-

troleum checks as it did and the evidence fails to estab-

lish any estoppel from applying such checks as it did,

and it was clearly wrong for the Referee and Special



Master to hold that it was estopped from doing so

[Baker & Taylor Drilling Co.'s Objections and Excep-

tions Nos. VI, VII, VIII, XI, XII, XIII, XXII-

(5)(d) and (10), XXVIII(d), XXXI to the Special

Master's Report—denied].

91. Under the uncontradicted facts Baker & Tay-

lor Drilling Co. had the right to apply the Tri-State

Petroleum checks as it did and the evidence fails to

establish any estoppel from applying such checks as it

did, and the District Court erred in failing to so hold

[Baker & Taylor Drilling Co.'s Objections and Excep-

tions Nos. VI, VII, VIII, XI, XII, XIII, XXII(5)(d)

and (10), XXVIII(d), XXXI to the Special Master's

Report—denied]

.

92. Under the uncontradicted facts Baker & Tay-

lor Drilling Co. had the right to apply the Tri-State

Petroleum checks as it did and the evidence fails to

establish any estoppel from applying such checks as it

did, and it was clearly wrong for the Referee and Spe-

cial Master to hold that it was estopped from doing so,

and the District Court erred in not so holding [Baker

& Taylor Drilling Co.'s Objections and Exceptions Nos.

VI, VII, VIII, XI, XII, XIII, XXII(5)(d) and (10),

XXVIII(d), XXXI to the Special Master's Report—
denied].

93. The Referee and Special Master had no right,

power or authority to enjoin actions by Baker & Tay-

lor Drilling Co. as he did against J. D. Amend in

courts other than the Bankruptcy Court [Baker & Tay-

lor Drilling Co.'s Objections and Exceptions I, VIII.

XX, XXI, XXII(a), XXIII. XXIV, XXV, XVII(l),

(2), (3), (4), (5)(a), (6), (7), (10), XXVIII(a),

(b), (c) and (d), XXXI(a) and XXXII to the Spe-

cial Master's Report—denied]

.

94. The District Court had no right, power or au-

thority to enjoin actions by Baker & Taylor Drillinjj
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Co. as it did against J. D. Amend in courts other

than the bankruptcy court.

95. The Referee and Special Master erred in grant-

ing injunctive rehef beyond that necessary to conserve

and protect the debtor or debtor's estate or to protect the

jurisdiction of the bankruptcy court [Baker & Taylor

Drilhng Co.'s Objections and Exceptions 1, VIII, XX,
XXI, XXII(a), XXIII, XXIV, XXV, XXVII(l),

(2), (3), (4), (5)(a). (6), (7). (10). XXVIII(a),

(b). (c). (d), XXXI (a) and XXXII to the Special

Master's Report—denied].

96. The District Court erred in granting injunctive

relief beyond that necessary to conserve and protect

the debtor or debtor's estate or to protect the jurisdic-

tion of the bankruptcy court [Baker & Taylor Drilling

Co.'s Objections and Exceptions Nos. I, VIII, XX,
XXI, XXII(a), XXIII, XXIV, XXV, XXVII(l),

(2), (3), (4), (5)(a), (6), (7). (10), XXVIII(a),
(b), (c), (d), XXXI(a) and XXXII to the Special

Master's Report—denied].

97. The Referee and Special Master erred in grant-

ling injunctive relief which he had no right, power or

j authority to grant [Baker & Taylor Drilling Co.'s Ob-

jections and Exceptions Nos. I, VII, XX. XXI, XXII
(a), XXIII, XXIV, XXV, XXVII(l), (2), (3), (4),

l(5)(a), (6), (7), (10), XXVIII(a), (b), (c), (d),

jXXXKa) and XXXII to the Special Master's Report

j—denied].

i 98. The District Court erred in granting injunc-

tive rehef which it had no right, power or authority to

igrant [Baker & Taylor Drilling Co.'s Objections and

JExceptions I, VIII, XX, XXI, XXII(a), XXIII,

iXXIV, XXV, XXVII(l), (2), (3), (4), (5) (a),

|(6), (7), (10), XXVIII(a), (b), (c), (d), XXXI
!(a) and XXXII to the Special Master's Report—de-
Jnied].
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IV.

Summary of Argument.

With due regard to brevity and limitation of space

for argument, reference is here made to Statement of

the Case, pages 7 to 21 of this brief, as summary.

Specifications of Error 1 to 24, 37, 40, 41, 43, 45

to 50, 51 to 54, 56 to 61, 62, 63, 69, 70, 73 to 83

and 94 to 98 present the jurisdictional questions and

argument thereunder, presented collectively in the inter-

est of brevity.

The jurisdictional questions are those set out as (1)

to (7) at pages 7-8 of this brief. They fall into three

different categories and will be treated in this Argu-

ment under grouping and headings as follows

:

A. Lack of jurisdiction of subject matter and of

person of Baker & Taylor Drilling Co.

;

B. Lack of jurisdiction to determine rights between

Baker & Taylor Drilling Co. and J. D. Amend;

and

C. Lack of jurisdiction to enjoin actions between

Baker & Taylor Drilling Co. and J. D. Amend.

Specifications of Error Nos. 25 to 39, 41 to 50, 54,

55, 58 to 60, 64 to 70, 71, 72, 74, 75, 76, 77, 79, 80,

81, 84 to 93 present the questions with respect to ap-

plication of payment and estoppel to apply payment, and

argument will be presented here under grouping of:

D. No estoppel of Baker & Taylor Drilling Co. to

apply payments as it did.
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V.

Argument.

A. Lack of Jurisdiction of Subject Matter and of Person

of Baker & Taylor Drilling Co.

The Trustee's application for a show cause order and

seeking injunctive reHef sought to adjudicate a claim

of the Trustee to title to the above mentioned property.

The Trustee, by his agents, claimed the debtor to be

entitled to only 20j^% of the well and lease involved.

He listed 66% interest owned by others, including 25%
by J. D. Amend.

As a general proposition or rule the bankruptcy court

in a Chapter X proceeding does not have jurisdiction

in a summary proceeding of property not owned by or

in at least the constructive possession of the debtor.

Collier on Bankruptcy, 14th Ed., Vol. 6, Sec. 305, p.

576, sets out the rule as to the jurisdiction of bank-

ruptcy courts, saying

:

"Courts of bankruptcy are of statutory origin, and

as previously indicated they possess only the juris-

diction and powers that are expressly or by neces-

sary implication accorded them by statute."

! In In re Prima Co., 98 F. 2d 952 (7th Cir. 1938),

involving a proceeding under Sections 77A and 77B,

, the court held and states

:

"Courts of Bankruptcy possess only such jurisdic-

tion and powers as are expressly or impliedly con-

ferred on them by Congress."

ji

We are not unmindful of Section 2 of the Bankrupt-

icy Act (11 U.S.C. 11) which is the jurisdictional sec-

tion of the general bankruptcy statute, nor are we un-

jmindful of Section 111 through Section 116 of the

Bankruptcy Act (11 U.S.C. Sec. 511-516), which are



the jurisdictional provisions of Chapter X, Bankruptcy

Act. We assume that this reference to such Statutes

suffices without quoting therefrom. Sections 77A and

77B of the Bankruptcy Act were replaced by Chapter

X (Colliers on Bankruptcy, 14th Ed., Vol. 6, Sec. 0.06,

p. 63).

While the decision in Tanbel-Scott-Kitzmiller Co. v.

Fox, 264 U.S. 426, 68 L. Ed. 770, was before enact-

ment of Chapter X, it is applicable with respect to sum-

mary and plenary jurisdiction of bankruptcy courts.

The court there held

:

"Wherever the bankruptcy court had possession, it

could, under the Act of 1898, as originally enacted,

and can now, determine in a summary proceeding

controversies involving substantial adverse claims

of title under subdivision e of Sec. 67, under sub-

division b of Section 60, and under subdivision

e of Section 70. But in no case where it lacked

possession could the bankruptcy court, under the

law as originally enacted, nor can it now (without

consent) adjudicate in a summary proceeding the

validity of a substantial adverse claim. In the ab-

sence of possession, there was, under the Bank-

ruptcy Act of 1898, as originally passed, no juris-

diction, without consent, to adjudicate the contro-

versy even by a plenary suit."

In Cline v. Kaplan, 323 U.S. 97, 89 L. Ed. 99

(1954) it is held:

"A bankruptcy court has the power to adjudicate

summarily rights and claims to property zvhich is

in the actual or constructive possession of the court.

Thompson v. Magnolia Petroleum Co., 309 US 478,

481, 84 L. Ed. 876, 879, 60 S.Ct. 628, 42 Am.

Bankr. Rep. (NS) 216. If the property is not in

the court's possession and a third person assert'!
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a bona fide claim adverse to the receiver or trustee

in bankruptcy, he has the right to have the merits

of his claim adjudicated 'in suits of the ordinary

character, with the rights . . . and remedies inci-

dent thereto.' Galbraith v. Vallely, 256 U.S. 46,

50, 65 L.Ed. 823, 824, 41 S.Ct. 415; Kitzmiller

Co. V. Fox, 264 US 426, Rep (NS) 912. But the

mere assertion of an adverse claim does not oust a

court of bankruptcy of its jurisdiction. Harrison

V. Chamberlin, 271 US 191, 194, 70 L.Ed. 897,

899, 46 S. Ct. 467, 7 Am Bankr Rep (NS) 719.

It has both the power and the duty to examine a

claim adverse to the bankrupt estate to the extent

of ascertaining whether the claim is ingenuous

and substantial. Louisville Trust Co. v. Comingor,

184 US 18, 25, 26, 46 L.Ed. 413, 416, 22 S.Ct.

293, 7 Am Bankr Rep. 421. Once it is established

that the claim is not colorable nor frivolous, the

claimant has the right to have the merits of his

claim passed on in a plenary suit and not sum-

marily. Of such a claim the bankruptcy court cannot

retain further jurisdiction unless the claimant con

sents to its adjudication in the bankruptcy court.

MacDonald v. Plymouth County Trust Co., 286

US 263, 76 L.Ed. 1093, 52 S.Ct. 505, 20 Am
Bankr Rep (NS) 1."

In Harrison v. Chamberlin, 271 U.S. 191, 70 L. Ed.

?7, it is stated

:

i'Tt
is well settled that a court of bankruptcy is

without jurisdiction to adjudicate in a summary
proceeding a controversy in reference to property

held adversely to the bankrupt estate, without the

j
consent of the adverse claimant; but resort must

be had by the trustee to a plenary suit. (Citing

cases) However, the court is not ousted of its

jurisdiction by the mere assertion of an adverse
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claim ; but, hazing the pozvcr in the first instance

to detcnnine zvhethcr it has jurisdiction to pro-

ceed, the court may enter upon a preliminary in-

quiry to determine zvhether the adverse claim is

real and substantial or merely colorable. And if

found to be merely colorable the court may then

proceed to adjudicate the merits summarily; but

if found to be real and. substantial it must decline

to determine the merits and disiniss the summary

proceeding."

In In re Meiselman, 105 F. 2d 995 (CCA 2d) it

was held

:

"It is nozv settled that if there is a real and sub-

stantial controversy of lazv or fact as to property

held adversely to a bankrupt—'a contested matter

of right, involving some fair doubt and reasonable

room for controversy'—the bankruptcy court is

'zvithout jurisdiction' to adjudicate the matter, but

the trustee must have resort to a plenary suit."

In In re Lake's Laundry, 79 F. 2d 326 (CCA 2d)

it is held

:

"But, even though section 77B is a remedial statute

to be construed liberally, we think Congress did I

not intend to ignore the distinction between prop-

erty mortgaged by a debtor and property held by

debtor as conditional vendee. The distinction has

been recognized in legislation from early times,

and was a part of the common law. The fact that

Congress expressly included the words 'conditional

sale agreement' in subdivision (o) (6) of section

75 of the act, 11 USCA, Sec. 203 (o) (6), and

omitted any reference to conditional sales in sub-

division (c) (10) of section 77B of the act, 11

USCA, Sec. 207(c) (10), is significant and points

to the conclusion that it meant in this instance to
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exclude property in the possession of the debtor

whose rights therein were only those of a condi-

tional vendee. We should not ignore the distinc-

tion."

In Thompson v. Terminal Shares, 104 F. 2d 3 (CCA
8th 1939) the court stated:

"To sustain the lower court's jurisdiction of this

suit would do violence to the general policy of

Congress that persons shall not be subjected to

civil suits except in the districts of which they are

inhabitants. Sec. 51 of the Judicial Code, 28 U.S.C.

Sec. 112, 28 USCA Sec. 112; Sec. 23 of the Bank-

ruptcy Act, 11 U.S.C. Sec. 46, 11 USCA Sec.

46; Robertson v. Labor Board, 268 U.S. 619,

627, 45 S.Ct. 621, 69 L.Ed. 1119. The language

used by Congress in Section 77 , in conferring jur-

isdiction upon the courts of bankruptcy, does not,

in our opinion, indicate any intention to abandon

that policy with respect to such suits as this. Com-

pare United States v. Sweet, 245 U.S. 563, 572,

38 S.Ct. 193, 62 L.Ed. 473; First National Bank

of Wellington v. Chapman, 173 U.S. 205, 214, 19

S.Ct. 407, 43 L.Ed. 669; Ex Parte Crow Dog,

109 U.S. 556, 572, 3 S.Ct. 396, 27 L.Ed. 1030;

In Re Prima Co. Supra (98 F.2d 952, 958). We
think that the jurisdiction conferred by Section 77

upon the courts of bankruptcy is not to be regarded

as general, plenary, nationwide jurisdiction at law

and in equity over all questions incident to the col-

lection of the claims of the debtor against third

persons, but is to be considered as the traditional

jurisdiction of such courts over the property of a

bankrupt, wherever located, freed, however, from

those limitations which made ancillary proceedings

in other districts necessary, and with the powers

which Federal equity courts exercise in receiver-
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ship proceedings, so far as those powers may be

necessary or appropriate in order to preserve and

safeguard the property in the actual or constructive

possession of debtors and in order to carry on

their business pending reorganization."

In In re Standard Gas & Electric Co., 119 F. 2d

658 (CCA 3rd 1941) it was held:

"The jurisdiction which is exercised by courts of

bankruptcy in summary form has uniformly been

held to extend only to the person of the bankrupt

and to property in his possession or in the posses-

sion of third persons who do not claim adversely

to him or whose claims are colorable only. See

Taubel-Scott-Kitzmiller Company, Inc. v. Fox, 264

U.S. 426, 44 S.Ct. 396, 68 L.Ed. 770. In that

case, Mr. Justice Brandeis said (264 U.S. pages

430, 431, 44 S.Ct. page 398):

'Congress has, of course, power to confer upon the

bankruptcy court jurisdiction to adjudicate the

rights of trustees to property adversely claimed.

In matters relating to bankruptcy its power is

paramount. Hence, even if the property is not with-

in the possession of the bankruptcy court, Congress

can confer upon it, as upon any other lower Federal

court, jurisdiction of the controversy, by conferring

jurisdiction over the person in whose possession

the property is. Congress has, also and subject to

the constitutional guaranties, power to determine to

what extent jurisdiction conferred, whether through

possession of the res or otherwise, shall be exer-

cised by summary proceedings and to what extent

by plenary suit. But Congress did not, either by

Section 2, Section 23 of the Bankruptcy Act of

1898 .... or any other provision of the Act. con-

fer generally such broad jurisdiction over claims

by a trustee against third persons.'



—53—

"In Section 77B Congress likewise did not by any

express language confer broad jurisdiction over

claims by a debtor or its trustee against third per-

sons. We think that such jurisdiction is not to be

implied from the grant of jurisdiction over the

debtor's property, but that the latter jurisdiction is

essentially similar in nature to that possessed by

courts of bankruptcy over the property of bank-

rupts."

Also in point and applicable are the cases of In re

Patten Paper Co., 86 F. 2d 761 ; Rcighardt v. Higgins

Enterprises, 90 F. 2d 569; and Buss v. Long Island

Storage Warehouse Co., 64 F. 2d 338, which are re-

ferred to.

That any submission by J. D. Amend to the jurisdic-

tion of the Bankruptcy Court would not affect Baker

& Taylor Drilling Co. and its rights to have its rights

and claims adjudicated in a plenary suit rather than a

summary proceeding is established by the decision in

\Bay Citv Shovels, Inc. v. Schueler, 245 F. 2d 7i (6th

Cir. 1957).

;, It is submitted and urged that under the circum-

! stances presented in this Record the Special Master

and the Bankruptcy Court were without jurisdiction of

Jithe property in question. They certainly were without

^jurisdiction of the property to which the debtor had no

conceivable claim. They certainly were without jurisdic-

tion to adjudicate as between Baker & Taylor Drilling

jCo. and J. D. Amend as to the property owned by J. D.

'Amend to which the debtor had no conceivable claim.

iThey certainly were without jurisdiction as to Baker
'& Taylor Drilling Co. as to the property to which the

bankrupt had no conceivable claim and as to rights

laetween Baker & Taylor Drilling Co. and J. D. Amend.
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B. Lack of Jurisdiction to Determine Rights as Between

Baker & Taylor Drilling Co. and J. D. Amend.

Any controversy as between J. D. Amend and Baker

& Taylor Drilling Co. as to the rights between them

is wholly unrelated to the purposes of the Bankruptcy

Act or the purposes of this proceeding. Baker & Taylor

Drilling Co. was not hailed into court by the Trustee's

application for show cause order or by the show cause

order or even by any pleading or process of J. D. Amend
or in fact by any process for the purpose of adjudica-

tion of liability and obligations of J. D. Amend to it.

Baker & Taylor Drilling Co. has not consented to the

jurisdiction of this Court for the purpose of adjudicat-

ing the liabilities and obligations of J. D. Amend to it,

but on the other hand has consistently protested the

existence of any jurisdiction for any such purpose. The

first manifestation of attempt to exercise any purported

jurisdiction of liabilities and obligations of J. D. Amend
to Baker & Taylor Drilling Co. came through the Spe-

cial Master's report, recommendations and findings of

fact and conclusions and proposed order after the July

1 hearing. Under the authorities hereinabove set out,

no jurisdiction exists to such end and nowhere under

the Bankruptcy Act nor under any other statute is any

such jurisdiction granted. No predicate, by pleading or

otherwise, process or otherwise, notice or otherwise,

exists for the exercise of such jurisdiction.

A concise statement of the rule and authorities with

respect to jurisdiction of the Bankruptcy Court of per-

sons and over matters concerning which the bankrupt's

estate has no interest is reflected in Collier on Bank-

ruptcy, 14th Ed., Vol. 6, p. 587:

"Ordinarily a court of bankruptcy will not take

jurisdiction of a controversy between two parties

over a matter concerning which the trustee of the
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bankrupt estate has no interest. See Matter of Pat-

ten Paper Co., Ltd. (CCA 7th, 1936) 12 Am.
B.R. (N.S.) 691, 86 F.2d 761; Morrison Rock-

hill Improvement Co. (CCA IQth 1937) 34 Am.
B.R. (N.S.) 593, 91 F.2d 639; Matter of Lubhner

and Trinz Theaters, Inc. (CCA 7th, 1938) 38 Am.
B.R. (N.S.) 650, 100 F.2d 646, noted (1939) 7

U.Chi.L.Rev. 159 * * * * *However a court of

bankruptcy-—although it is a court of equity and

has certain plenary jurisdiction—does not have

plenary jurisdiction in equity to decide controver-

sies between third persons having no relation to

the reorganization proceedings. Sylvan Beach, Inc.

v. Koch (CCA 8th, 1944) 55 Am. B.R. (N.S.) 409,

140 F.2d 852. See also Sec. 3.18, infra."

In 11 Remington on Bankruptcy (1961 Ed.) Sec.

4370, it is stated:

"Chapter X, Hke its predecessor. Section 77B, con-

fines itself to adjustments between the debtor and

its creditors. Legal transactions with third parties

are left to those courts which have cognizance of

them generally. And while a claim by debtor against

a third person is property of the debtor, and as

such, the reorganization court may direct its prose-

cution by the trustee if appropriate to effect the

debtor's reorganization, it is a species of property

which may only be realized upon for the benefit

of the debtor and its creditors by the successful

prosecution of a plenary suit against the third per-

sons involved, and not through summary proceed-

ings. Claims which do not involve the debtor or

its property are not within the court's jurisdiction.

The court will not take jurisdiction of collateral

disputes between third parties unless their settle-

ment is a necessary step in reorganization."
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The rule is stated in Syhan Beach v. Koch, 140 F.

2d 852 (8th Cir. 1944) in a Chapter X proceeding as

follows

:

"A court of bankruptcy is a court of equity within

a Hmited field. It has, however, no plenary juris-

diction in equity. Smith v. Chase National Bank,

8 Cir., 84 F.2d 608. 614, 615; United States v.

Killoren, 8 Cir. 119 F.2d 364, 366. It has juris-

diction to adjudicate controversies related to proper-

ty of which it has actual or constructive possession.

Thompson v. Magnolia Petroleum Co., 309 U.S.

478, 481, 60 S.Ct. 628, 84 L.Ed. 876. It has no

jurisdiction to hear and determine controversies be-

tween adverse third parties which are not strictly

and properly part of the proceedings in bankrupt-

cy. Brumby v. Jones, 5 Cir., 141 F. 318, 320;

Chauncey v. Dyke Bros., 8 Cir., 119 F. 1, 3;

Brockett v. Winkle Terra Cotta Co., 8 Cir. 81 F.

2d 949. 952 ; Smith v. Chase National Bank, 8 Cir.

84 F.2d 608, 615; Morrison v. Rockhill Imp. Co.,

10 Cir., 91 F.2d 639. 642."

In Kaplan v. Gnttman, 217 F. 2d 481 (9 Cir. 1954)

this Honorable Court quoted with approval and encom-

passed the rule above quoted from Sylvan Beach v.

Koch. This Court further held in Kaplan v. Guttrnan:

"It is an axiom that consent cannot provide juris-

diction. Only where Congress has conferred power

on the court to hear and determine a particular

kind of controversy, can adverse parties consent to

exercise of judicial authority over persons or rights.

But it has been seen here, no mandate has been

given by law to settle this dispute between third

parties as to property in which the bankrupt has

neither right, title nor possession. Consent is of no

avail."



—57—

Smith V. Chase National Bank, 84 F. 2d 608 (8

Cir., 1936) and the other cases cited in Sylvan Beach

V. Koch, supra, hold as in Syh'aii Beach v. Koch, supra.

The Special Master's Order of October 26, 1964,

which was approved and adopted by the Judge and Dis-

trict Court, orders that Baker & Taylor DriUing Co. is

estopped, and enjoins and restrains it, from filing, pros-

ecuting or taking any action in any court of any other

jurisdiction than the court below (i.e. the United States

District Court for the Southern District of California,

sitting as a bankruptcy in the bankruptcy proceeding)

against /. D. Amend or Tri-State Petroleum, Inc.,

based upon its claim growing out of the drilling of the

gas well. The debt to Baker & Taylor Drilling Co. arose

by a contract between J. D. Amend and Baker & Taylor

Drilling Co. The obligation to Baker & Taylor Drilling

; Co. was owed it by J. D. Amend and not by Tri-State

' Petroleum, Inc. Baker & Taylor Drilling was not within

the territorial jurisdiction of the lower court. It had not

submitted to the jurisdiction of that court. It had not been

hailed into court as to rights as between it and J. D.

j

Amend. Determination of rights between Baker & Tay-

I

lor Drilling Co. was not incident or necessary to any

I

matter involving the debtor. The Special Master and

ultimately the District Court have attempted to adjudi-

jcate and determine a cause of action between two third

'parties who were not before it for any such purpose,

I

and which cause of action was not involved and not

before them. Such was not within the jurisdictional

i power or authority of the Special Master or the Dis-

trict Court.
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C. Lack of Jurisdiction to Enjoin Actions by Baker &
Taylor Drilling Co. Against J. D. Amend.

It is urged that any suit by Baker & Taylor Drilling

Co. against J. D. Amend for debt would not involve or

concern Tri-State Petroleum, Inc. or any of its property.

A money judgment by Baker & Taylor Drilling Co.

against J. D. Amend could not affect the debtor or the

debtor's estate. It is in no wise necessary that this

Court or the Referee and Special Master enjoin per-

sonal actions by Baker & Taylor Drilling Co. against

J. D. Amend for a money debt or enjoin foreclosure

by Baker & Taylor Drilling Co. of lien against the in-

terest of J. D. Amend in the property in question in

order to protect the debtor, the debtor's estate or the

Trustee, nor is it within the jurisdiction of the court

to do so. Under no conceivable stretch of the imagina-

tion is it necessary that Baker & Taylor Drilling Co.

be enjoined for personal actions of J. D. Amend for

money judgment in order to fully and adequately pro-

tect the debtor and any claim or interest which it has.

At no place in the Bankruptcy Act, either Chapter X
or otherwise, is there any statutory provision granting

any jurisdiction in the bankruptcy court, or granting

any right to an injunction such as the Referee or Spe-

cial Master undertakes.

Section 116(4) provides that the court may:

"Enjoin or stay until final decree the commence-

ment or continuation of a suit against a debtor

or its trustee or any act or proceeding to enforce

a lien upon the property of the debtor."

That section certainly does not authorize an injunction

against Baker & Taylor Drilling Co. from pursuing a

suit against J. D. Amend for a money judgment.

28 U.S.C. Sec. 2283, entitled "Stay of State Court

Proceedings" reads as follows

:
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"A court of the United States may not grant an

injunction to stay proceedings in a state court ex-

cept as expressly authorized by Act of Congress,

or where necessary in aid of its jurisdiction, or

to protect of effectuate its judgments."

The Acts of Congress which clothe the Bankruptcy

Court with powers to issue injunctions are above men-

tioned. It is important to note that Section 116(4) of

the Bankruptcy Act provides for the issuance of injunc-

tions to stay suits against the debtor or its trustee or

any act or proceeding to enforce a lien upon the property

of tlie debtor. A personal action for debt by Baker &
Taylor Drilling Co. against Amend is clearly without

the injunctive scope of the Bankruptcy Court under that

Section.

In 11 Remington on Bankruptcy (1961 Ed.) Section

4389, it is stated

:

"Acting under the rule that the reorganization court

should control all litigation against the debtor ex-

cept in very special cases, the Chapter X courts

have entered stays in a number of fact situations.

For example, it has been held that suits between

creditors as to the validity and priority of their re-

spective liens on a debtor's property cannot be main-

tained after a general stay. . . .

"Suits against officers of the debtor corporation

will not be stayed, ordinarily. Such a suit should

be stayed, however, notwithstanding" the corporation

is not a party, if its property will be affected by

the judgment or decree. A court of bankruptcy is

without jurisdiction or power to grant an injunc-

tion restraining an execution sale of property owned
individually by an officer of the debtor. Even
though a state court suit against the president and

secretary of the debtor in reorganization on their
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guaranty of the debtor's obligations may have an

indirect repercussion in the reorganization proceed-

ing in the Bankruptcy Court, the court does not

have the power to stay such suit. . .
."

In In re Magnus Harmonica Corp., 233 F. 2d 803

(3rd Cir. 1956), the District Court had issued, in a

Chapter X reorganization proceeding, an injunction to

stay a suit brought against the president and secretary

of the bankrupt corporation. The two officers of the

corporation had guaranteed obligations of the corpora-

tion, and the olbigee of the guaranty filed suit in a state

court in New Jersey against the officers on the con-

tract of guaranty. After that state court suit was stayed

by an order of the district court, the present motion

was then filed seeking to stay the bankruptcy court's

injunctive order pending an appeal thereof from such

order. The court quotes 28 U.S.C. Sec. 2283, above

quoted, and says that it is of the clear opinion that the

motion to stay the injunction must be granted. This

court says that if there is any reason at all for the in-

junction against the state court suit, it is under the

provision granting power to grant such an injunction

where it is in aid of jurisdiction of the Federal court.

The opinion then quotes from a United States Supreme

Court decision of Calloway v. Benton, 93 L. Ed. 553,

where it is stated that Congress by no means intended

to give the Bankruptcy Court exclusive jurisdiction over

all matters and controversies that in some way affect

the debtor's estate. The court after quoting 28 U.S.C.

Sec. 2283, above quoted, stated

:

"If there is any basis for the injunction against

the state suit here, it is under the permission to

grant it where it is in aid of the jurisdiction of

the Federal court. The Federal court has, of course,

jurisdiction in the bankruptcy matter. But, as stated

by Chief Justice Vinson for the Supreme Court
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in Callaway v. Benton, 1949, 336 U.S. 132, 142,

69 S.Ct. 435, 441, 93 L.Ed. 553, 'there can be no

question, however, that Congress did not give the

bankruptcy court exclusive jurisdiction over all con-

troversies that in some way affect the debtor's es-

tate . .
.'

"It may be granted that this suit against the Mag-
nus defendants may have an indirect repercussion

in matters involved in the baiikruptcy proceedings.

It is suggested, for instance, that Finn Magnus
has reversionary rights to certain patents now li-

censed to the corporation and if a creditor got hold

of those rights it would greatly embarrass the re-

organization." (Emphasis added.)

In In re Magnus Harmonica Corporation, 237 F. 2d

867 (3rd Cir. 1956) is the appeal from the bankruptcy

court's order enjoining the state court suit discussed in

the above case. The court says that the only question

for it to decide is whether the injunction was one which

was necessary to protect the jurisdiction of the Bank-

ruptcy Court. If not, the court says, it is forbidden

by the provisions of Section 28 U.S.C. Sec. 2283. The

court notes that the defendants here are officers of

I the corporation being sued in their individual capacities

on a contract of guaranty which is broad enough to

ipermit suit against them without first resorting to the

[primary obligor. The court's opinion reads in part as

ifoUows

:

"Counsel for the Magnuses make much of the fact

that a surety has a right both under the law of

New Jersey and generally to be exonerated by the

principal debtor before he pays the creditor and

to subrogation to the creditor's rights after he pays.

Exoneration, it is said, is an equitable right which

the surety has against the principal debtor to com-

pel the latter to shoulder the obligation instead of

foisting it on the surety."
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The court then points out that it need not decide

whether there is any procedure in the bankruptcy court

to permit the corporate officers to assert their rights

to be exonerated. Important language is the following:

"We need not decide whether there is any proce-

dure in the bankruptcy court by which the Mag-
nuses can force the estate to exonerate them pro

rata. If not, that is one of the unfortunate con-

sequences of guaranteeing the debt of one who
goes bankrupt. Assuming arguendo that the equity

' of exoneration cannot be enforced and that to en-

join the state suit woidd protect the sureties, it

does not follow that an injunction is necessary to

protect the jurisdiction of the bankruptcy court."

The court then discussed specific provisions of the

Bankruptcy Statute which deal with the right of sub-

rogation for a surety who pays the principal's debt.

After quoting Section 57, Subdivision i (11 U.S.C.A.

sec. 93) to the Bankruptcy Act, which provides that a

surety can file a claim with the Bankruptcy Court in

the name of the creditor, the court says

:

"This quoted section is the statutory limitation

upon a surety's proof of claim in the Bankruptcy

Court. But that court, nevertheless, has full con-

trol over all the assets of the bankrupt. That con-

trol is unaffected by whatever goes on outside the

Bankruptcy Court in litigation between one of the

bankrupt's creditors and a party who had inde-

pendent liability on one of the bankrupt's contracts."

In In re Diversey Building Corp., 86 F. 2d 456

(7th Cir. 1936) (cert. den. in Diversey Building Corp.

v. Weber, 81 L. Ed. 870, 300 U.S. 662, 57 S. Ct. 492),

the debtor had issued bonds secured by a deed of trust

on its property and one Becklenburg had uncondition-

ally guaranteed payment of the bonds. Webber, the
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holder of one of the bonds, had sued Becklenburg in

state court. Thereafter the debtor filed for corporate

reorganization under Section 77B of the Bankruptcy

Act. The debtor filed, in the district court, a petition

for restraining order. Webber ultimately denied the

court's jurisdiction to restrain him from proceeding

against Becklenburg. The Master granted injunction

perpetually enjoining Webber and others from prosecut-

ing any suits against either the debtor or Becklenburg

on account of any of the bonds. On appeal it was held

that the court had exceeded its jurisdiction in enjoin-

ing Webber from suit against Becklenburg, holding

that the court's power to enjoin did not extend beyond

the power of the court to protect its jurisdiction and its

orders which do not exceed the limitation of its jurisdic-

tion. Quotation of the court's discussion of the matter

is supplied herewith for ready reference as Appendix

Exhibit 9.

The Bankruptcy Court has no plenary jurisdiction

in equity but is confined in the application of the rules

and principles of equity to the jurisdiction conferred

upon it by the Bankruptcy Act, reasonably interpreted.

United States v. Killoren, 119 F. 2d 364 at p. 366

(8th Cir. 1941) ; Smith v. Chase National Bank, supra;

to the same effect is Sylvan Beach v. Koch, supra.

In In re Coniinonzvealth Bond Corporation, 77 S.W.

2d 308 (CCA 2d 1935) at pages 309 and 310 the

jcourt held in a 77B proceeding

:

"Stays must be ancillary to the main purpose of

the proceeding and are not lawful when they can-

not contribute to the execution of the plan."

In /;/ re Nine North Church Street, Inc., 82 F. 2d

jl86 (CCA 2d 1936), a Section 77B proceeding, the

court stated:

"The Bankruptcy Act points out the limitations on

the court's power to enjoin. Suits against the debtor
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or to enforce any lien on his estate may be

restrained. Section 77B (c) (10), 11 U.S.C.A.

Sec. 207 (c) (10). An indefinite power to en-

join in aid of the court's jurisdiction is granted by

Section 262 of the Judicial Code (28 U.S.C.A. Sec.

7>77). Section 2 (15) of the Bankruptcy Act (11

U.S.C.A. Sec. 11 (15)) gives bankruptcy courts

power to make orders necessary for the enforce-

ment of the provisions of the act. But that the

writ of injunction can be exercised beyond the dic-

tates of necessity is denied by Section 265 of the

Judicial Code (28 U.S.C.A. Sec. 379)."

Argument and Authorities under Subdivision B Lack

of Jurisdiction to Determine Rights as Between Baker

& Taylor Drilling Co. and J. D. Amend, foregoing

herein, are applicable to and are here referred to. The

Order enjoining and restraining Baker & Taylor Dril-

ling Co. from taking action in any other court against

J. D. Amend, if effective, is by injunctive action to

restrain Baker & Taylor Drilling Co. from pursuing a

course of action against J. D. Amend, which cause of

action was never within the jurisdiction of the Special

Master or the lower court, which does not in any manner

involve the debtor or the debtor's property and as be-

tween the parties not before the court for any such pur-

pose. No such jurisdiction, power or authority has been

conferred on the Special Master or the Court.

D. No Estoppel of Baker & Taylor Drilling Co. to

Apply Payments as It Did.

Reference is made to "C" Statement of Facts under

Statement of the Case, pages 9 to 22 of this brief,

for full discussion of the three checks involved and

dates of receipt, deposit and application thereof.

Baker & Taylor Exhibits K and L offered and re-

ceived [TR. 8—July 1 hearing] reflect the full and
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complete accounts with respect to the two wells, show-

ing date of receipt of, deposit of and application of

each check. These exhibits tell the story in detail of re-

ceipts, deposits and application of the three checks of

Ti-State Petroleum, Inc. of $20,000.00 each, which

were received by Baker & Taylor Drilling Co. A copy

of each Exhibit K and L is attached to this brief as

Appendix Exhibits 5 and 6, respectively. Also supplied

herewith as Appendix Exhibit 8 is Exhibit M which

refers to original records which support Exhibits K
and L. Exhibit M was offered and received in evidence

at page 8 of Transcript of July 1 hearing.

J. D. Amend testified time and again that he did not

direct Baker & Taylor Drilling Co. as to any applica-

tion or as to how any check was to be applied [Amend
Depo. 31, 32—TR. 51, 52, 53—March 24-25 hearing;

TR. 108—July 1-2 hearing].

J. D. Amend testified that he had no instruction

from Tri-State as to application of payments [Amend
Depo. 29].

H. F. Schlittler, President of Tri-State Petroleum,

Inc., testified with respect to the issuances of the three

$20,000.00 checks and was the only person connected

with Tri-State who testified, testified that he did not di-

rect anything to Baker & Taylor Drilling Co. with re-

spect to application of payments [R. 167, 168—TR.
March 24 hearing].

! While three $20,000.00 checks of Tri-State Petrole-

jim. Inc. were received by Baker & Taylor Drilling

To., the court does not need concern itself with Check

Mo. 142 for $20,000.00 because that check, on its face,

Jirected application to the account of the Wilbanks Well

)n Section 2 and was so applied, as the Trustee and

f. D. Amend contend it should have been, and as the

Special Master and Court found it should have been



-—66

—

applied. The court is concerned with the application of

Checks Nos. 127 and 156. There is no relationship be-

tween the dates shown on the three checks and the dates

on which they actually were received by Baker & Taylor

Drilling Co. They were not received in the order which

the date on the check bore [see Appendix Exs. K and

L].

The findings upon which the Special Master predi-

cated his Finding and Conclusion of Estoppel and his

Order thereon are Findings of Fact Nos. V, VI, VIII

and XXVII, in which the Special Master found:

in Finding of Fact No. V the execution of the con-

tract for the drilling of the Nusbaum Well on Section

54, that the total charge therefor was $70,036.63, that

'

Amend delivered three checks totaling $40,000.00 pay-

able to Amend and endorsed by him and left a balance

of $30,036.63 due Baker & Taylor Drilling Co. from

Tri-State Petroleum, Inc. for the drilling of that well,

that Amend was not aware and not informed that all

of those costs had not been paid

;

in Finding of Fact No. VI that Tri-State Petroleum,

Inc., pursuant to oral agreement with Amend to ad-

vance the drilling costs for the Wilbanks Well on Sec-

tion 2, mailed Amend the check dated December 15,

1962, in the sum of $20,000.00, payable to Baker &
Taylor Drilling Co. and marked on the stub "on ac-

count of Section 2" that Amend immediately took the

check to Roy Bulls, Secretary to Baker & Taylor Drill-

ing Co., and delivered it to him and at the time of

such delivery Amend stated to Bulls that Tri-State had

agreed to pay the $60,000.00 drilling costs for the Wil-

banks Well, that he did not want to carry a further

interest in the well and that he could not afford to,

and that if Tri-State didn't come up with the money,

he wanted to be informed about it, that he had some

other people he thought would buy the interest, and

I
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that Bulls then and there told Amend that he would

notify him whether or not his company received fur-

ther payment, and that within a few days Bulls called

Amend and told Amend that his company had received

a third check from Tri-State in the sum of $20,000.00

or a total of $60,000.00, that while the check dated

December 15, 1962 made payable to Baker & Taylor

Drilling Co. was delivered through Amend, the other

two checks each were mailed directly to Baker & Taylor

Drilling Co., that there was no statement on the checks

indicating the purpose for which they were delivered,

that the total drilling costs of the Wilbanks Well was

the sum of $57,200.00, that had the three $20,000.00

checks been applied toward the drilling of the Wilbanks

Well, as intended by Tri-State and J. D. Amend, there

would have been an overpayment of $2800.00 for the

drilling costs, that when Baker & Taylor received the

check dated December 17 it was applied upon the Nus-

baum Well and when the check dated December 20,

1962, was received, $10,036.63 of it was applied on the

Nusbaum Well, that the application of the funds to

'payment of the Nusbaum Well was without knowledge

of Tri-State or J. D. Amend;
i

t in Finding of Fact No. VIII, that the three $20,-

300.00 checks were mailed to Amend and Baker & Tay-

lor in the manner described above for the purpose of

paying drilling costs on the Wilbanks Well and to en-

ible Tri-State to acquire }i interest in that well from

A.mend, when the terms of that letter had been complied

ith, that Baker & Taylor was informed and knew on

r about December 15, 1962, that the checks were

nailed by Tri-State for the purposes above, and not-

vithstanding this knowledge and request to so apply

from J. D. Amend, applied a portion of said payments

!o the Tri-State account for the drilling of the Nus-

)aum Well, that thereafter Baker & Taylor misinformed
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J. D. Amend as to the application of the funds and

withheld the true facts from Amend and Tri-State to

their disadvantage and detriment, and "that by reason

of the above, Baker & Taylor Drilling Company are

estopped from asserting a claim against J. D. Amend
and/or Tri-State Petroleum, Inc., or from asserting a

lien against the gas well or leasehold interest on Sec-

tion 2 in any sum whatsoever." Baker & Taylor Dril-

Hng Co. "have" been overpaid for the drilling this gas

well in the sum of $2800.00; and

in Finding of Fact XXVII that the claim of Baker

& Taylor under the drilling contract with J. D. Amend
has been paid in full by money furnished by Tri-State

Petroleum, Inc. pursuant to its agreement with J. D.

'

Amend.

The Special Master's Findings of Fact Nos. I through

VIII are reflected in the Record, pages 176 to 182;

Finding of Fact No. XXVII is reflected in the Record,

pages 189, 190. Reference is here made to the Record

at such pages for the full text of such Findings. I

By Conclusion of Law No. Ill the Special Master

concluded that the claim and defense of estoppel as-

serted by the Trustee and J. D. Amend against the

claim of Baker & Taylor Drilling Co. by virtue of the

information received by it from J. D. Amend on or about

December 15, 1962, to the effect that Tri-State Petrole-

um, Inc. was to pay the drilling costs of the gas well,

and by request of J. D. Amend to be advised as to

whether or not future payments were made upon the

cost of the well, and the statement by Roy Bulls to

J. D Amend that the drilling costs had been so paid,

was found to have been made in the Finding of Facts,

are true and are sufficient to sustain the plea of es-

toppel and does estop Baker & Taylor Drilling Co. from

applying the funds received from Tri-State Petroleum,
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Inc. upon the balance due it from Tri-State Petroleum,

Inc. Icir the drilling of the well on Section 54. Such

Conclusion of Law No. Ill is reflected at pages 190

and 191 of the Record.

Baker & Taylor Drilling Co.'s Objections and Excep-

tions to Findings of Fact V, VI, VII and VIII are

its Objections and Exceptions Nos. VI, VII, VIII and

IX reflected at pages 205 to 208 of the Record, are to

the effect that each such Finding is not supported by

any evidence, is contrary to the evidence and is clearly

wrong. Its Objection and Exception to Finding of Fact

XXVII is its Objection and Exception XXII reflected

at pages 213 and 214 of the Record. Its Objection and

Exception to Conclusion of Law III is its Objection

and Exception No. XXVII (5) reflected at page 219

of the Record. Reference is made to the Record and

the aforesaid pages for the Objections and Exceptions.

By the Special Master's Order it is ordered that

iBaker & Taylor Drilling Co., its assignees or anyone

acting for or in its behalf, is estopped and enjoined and

restrained from filing, prosecuting or taking any ac-

tion in any court, other than the court below, based on

any of its claim growing out of the drilling of the gas

well. Baker & Taylor Drilling Co.'s Objection and Ex-

ception to that portion of the Order, insofar as the es-

|;oppel question is concerned, is its Objection and Ex-

ception No. XXXI reflected at pages 224 and 225 of

the Record. Reference is here made to the Record for

|;he full text of such Objection.

I

The Special Master predicated his conclusion of es-

toppel primarily on testimony of J. D. Amend. If any

estoppel arose, and it is earnestly urged that none did

arise, it would have had to arise as a result of tes-

(imony of J. D. Amend and Roy Bulls. The substance

pf J. D. Amend's testimony, when viewed in its most

I'avorable light of the Special Master's Findings, is that
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at approximately December 19, 1962, he told Roy Bulls

that he, Amend, didn't want to further carry an in-

terest in the Wilbanks Well, that if Tri-State didn't

come up with the money, or whoever was supposed to

furnish the check, that he wanted to know it, that he

had some other people he thought would buy the in-

terest [TR. 17, 18—March 24 hearing] ; that prior

to December 20 he had never been informed by Baker

& Taylor Drilling Co., or anyone else, that the drilling

costs for the Nusbaum Well had all been paid; that

he didn't know whether all the drilling costs were ever

paid [TR. 13—March 24 hearing] ; that Amend told

Bulls that they were supposed to pay $60,000.00 and

that he would notify Amend whether he got the checks

or not, that he later had a conversation with Bulls by

telephone in which Bulls told him that "he had received

the third check in the amount of $20,000.00, or a total

of $60,000.00" [TR. 17, 18—March 24 hearing] ; that

the reason why he told Bulls that if the $60,000.00

was not paid he wanted to know about it was that he

didn't want to carry "that interest myself unless it was

paid off by those people, that he wanted to sell the in-

terest elsewhere," and that Bulls told him he would let

him know when he received checks [TR. 19, 20—March

24 hearing] ; that after he received the call that the

money had been received, he had no further conversa-

tion with Bulls about it [TR. 28—March 24 hearing].

In the conversation which Amend had with Bulls there

wasn't any conversation as to application of payments

[TR. 55, 56—March 24 hearing]. At the time Amend

handed Bulls the check he didn't know of any other

indebtedness which Tri-State Petroleum owed Baker

& Taylor [TR. 72—March 24 hearing]. Bulls never ad-|

vised Amend that the three checks had been applied to

some pre-existing indebtedness [TR. 72—March 24

hearing].
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At page 92 ct scq. of the Transcript of July 1 hear-

ing, J. D. Amend testified to the conversation with

Bulls substantially as above.

J. D. Amend testified by his deposition on March

19, 1964, which deposition was introduced and received

in evidence in toto, merely that he had delivered the

one check and then asked Roy Bulls to let him know if

this money came in because he wanted to sell the in-

terest to someone else [Amend Depo. 64] and testi-

fied that he asked him "to let me know if he received

$60,000.00 for that well" and that later Bulls called

him that he had received $60,000.00 when he got the

last check [Amend Depo. 64]. He then asked to cor-

rect his deposition, testifying "I said for that well.

The well itself was never discussed. It was just pre-

sumption on my part that the $60,000.00 was for this

-well" [Amend Depo. 65].

I In the interest of brevity and length of brief, the

testimony of J. D. Amend with respect to his conver-

sations with Roy Bulls is set out and quoted in Ap-

pendix Exhibit 10.

While there is some divergence between the testi-

mony of Amend and Bulls, it is recognized that on those

items of testimony at which there is divergence this

Court must view the overall testimony in its light most

favorable to the Findings of Fact in the coiu't below.

The testimony of Roy Bulls, as regards the conversa-

ition and what happened between him and J. D. Amend,

is likewise set out in the Appendix as Appendix Ex-

hibit 11.

While, as hereinafter discussed, the Findings of Fact

by the Special Master, upon which he purported to pred-

icate his Conclusions and Order of estoppel, are clearly

wrong as is demonstrated by the testimony of J. D.

A.mend and Roy Bulls supplied as Appendix Exhibits
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9 and 10 respectively, even under the Special Master's

Findings of Fact, if permitted to stand, as a matter

of law no estoppel arose as against Baker & Taylor

Drilling Co. with respect to or on account of the manner

in which it made any application of payments.

The Supreme Court of Texas (1952) in Gulbcnkian

V. Penn, 151 Tex. 412, 252 S.W. 2d 929, holds:

" 'In order to constitute an equitable estoppel or es-

toppel in pais there must exist a false representa-

tion or concealment of material facts ; it must have

been made with knowledge, actual or constructive,

of the fact; the party to whom it was made must

have been without knowledge or the means of

knowledge of the real facts; it must have been

made with the intention that it should be acted on;

and the party to whom it was made must have re-

lied on or acted on it to his prejudice.'
"

22 Tex. Jur., Sec. 8, pages 668, 669; and 31 C.J.S., Sec. :

67, page 402, each state the rule almost verbatim as

above quoted.

While it is deemed that as to the situation here in-

1

volved with respect to claimed estoppel is to be measured I

by the Texas law, the California rule as to elements

of estoppel is substantially as the Texas rule. See Cali-

fornia Cigarette Con. Inc. v. City of Los Angeles

(S. Ct. Cal), 350 P. 2d 715; and Hampton v. Para-

mount Pictures (S. Ct. of Cal.), 279 F. 2d 100.

In Rice V. Brozvn, 296 S.W. 495 (Com.App. 1927),

the court at page 496 states

:

"The principles governing the application of pay-

ments are well known and easy of statement. First,

the debtor has the right to make application of hi>^

payments, but in the event he fails to make such

application, the creditor then may do so. In the

event neither party makes application of the pay-

ments the court will apply them."
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In First National Bank v. International Sheep Co.,

29 S.W. 2d 513 (CCA. writ refused 1928) it was held

that the rule above quoted is well settled. See also Pabii

V. Johnson, 255 S.W. 1007 (CCA), to the same effect.

In Carey v. Ellis, 46 S.W. 2d 1012 (CCA 1932),

the rule as to right to make application of payment is

stated as above quoted, with the court further holding

and stating

:

"It is only when neither party has exercised the

right of appropriation that the court may assume

to make appropriation for the parties."

It is further to be noted in this case that the trial

court found that it was the intention of appellees to

apply the partial payment to the settlement of the note,

but that inasmuch as the appellants were ignorant of

this intention the same could, therefore, not affect them.

In Shonaker v. Loan & Investment Co., 8 S.W. 2d

'566 (CCA writ refused 1928), debtor owed a note

and an item not so evidenced. The debtor testified he

: thought a $30.00 payment was to be applied on the note,

:but did not contend that he specifically directed that

the installment be appHed on the note. On this point

,the court said:

"That being true the contractor being entitled to

payment for extras and also payment on the note

under the same contract was authorized in the ab-

sence of specific direction as to appHcation of pay-

ment to apply it in payment of either of the in-

debtednesses held by him."

In the City National Bank v. Eastland County, 12

S.W. 2d 662 (CCA 1928), it is said:

"Since the parties applied the payments no applica-

tion by the court is necessary, as the court makes

application of payment only zvhen parties have failed

to do so."
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The first sentence of Sec. 35 of 44 Tex. Jur. 2d 689

correctly states the rule

:

"Neither the creditor nor the court can apply pay-

ments by one debtor to the payment of another,

without the debtor's consent."

Texas Jurisprudence, in support of that rule, cites

the case of Rodgers-Wade Furniture Co. v. Wyiin, 156

S.W. 340 (CCA). The case states the rule:

"A creditor may elect to apply the payment to any

debt of the debtor or the law may apply it for

him, but the creditor in the absence of an agree-

ment, express or implied, cannot apply the money

to the satisfaction of a debt of a third person;

nor, of course, would the law ever so apply it."

In Goiirley v. Ivcrson Tool Co. et al., 186 S.W. 2d

726 (CCA, writ refused 1945) it was held that a third

party, not the debtor or the creditor, had no right to

direct application to be made of payments.

Section 49, page 706, 44 Tex. Jur. 2d, states the rule:

"Third persons cannot ordinarily control the ap-

plication of payment by either the debtor or the

creditor and neither the debtor or the creditor is

required to apply them so as to benefit any third

person."

In support of the rule stated, Texas Jurisprudence

cites Scott V. Cox, 70 S.W. 802 (Tex. Civ. App.);

Peck V. Powell, 259 S.W. 640 (Tex. Civ. App.); and

Nelson Manufacturing Co. v. Wallace, 66 S.W. 2d 505

(Tex. Civ. App.). All of such cases support the quoted

text.

In Peck V. Powell, 259 S.W. 640 (CCA), the court

states rules as follows

:

"The rule is further stated that third persons can-

not control the application of a payment by eitlw
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the debtor or the creditor^ and that neither the

debtor nor the creditors need apply the payment in

such manner as to benefit any third persons."

While it is recognized that Peck v. Powell was re-

versed on other grounds, we, as do the authors of Texas

Jurisprudence, think it states the correct rule, and the

rules stated were not reversed.

Wischkaempcr v. Massey, 70 S.W. 2d 771 (Tex.

Civ. App. 1934), states the rule material to this pro-

ceeding:

"The ride is that where a debtor is alone liable on

one debt and jointly liable upon another, a pay-

ment by him or for him should be applied to his

individual debt."

In Fort Worth & D. C. Ry. Co. v. Read Bros. &
Montgomery, 154 S.W. 1021 (Tex. Civ. App.) the

court held:

"Certainly a creditor had not the privilege of ap-

plying a payment made by his debtor to a debt

which did not exist at the time the payment was

made, but which was later incurred, in the ab-

sence of some special agreement to that effect."

It is earnestly urged that under the testimony and

|even under the Special Master's Findings of Fact, if

the Findings are permitted to stand, when same are

measured by the legal test for estoppel, same as a mat-

ter of law simply do not constitute a basis for estoppel.

It is earnestly urged that under no conceivable theory

jcould an estoppel arise against the application by Baker

& Taylor of Check No. 127 because it was received by

Baker & Taylor Drilling Co. from Tri-State Petroleum,

Inc. on December 13, 1962 [R. Ill—TR. March 24

hearing] and deposited by Baker & Taylor Drilling Co.

on December 13, 1962 [Baker & Taylor Ex. E; TR.
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113—March 24 hearing]. The Special Master found

that that check was received and deposited by Baker &
Taylor Drilling Co. on December 13, 1962 [R. 183].

The check was paid by the drawee bank on December

18, 1962 [TR. 112—March 24 hearing]. The incidents

upon which the Special Master, and ultimately the Dis-

trict Court through approval of the Special Master's Re-

port, predicated the finding and conclusion of estoppel

occurred, without doubt or possible contradiction, after

the receipt, deposit and application of Check No. 127.

The receipt which J. D. Amend received for Check No.

142 is dated December 19, 1962. That receipt fixes

as the date of the conversation between Amend and

Bulls, upon which the Special Master predicated his con-

clusion and order of estoppel a date after Check No.

127 had been received, applied, deposited and paid by

the drawee bank. That receipt is attached as Ap-

pendix Exhibit 12.

While the Special Master in Finding of Fact XII

finds that the check dated December 19, 1962 "was re-

ceived and deposited on December 13, 1962, or four (4)

days prior to its authorized date"; [R. 183] and con-

cludes in Conclusion of Law XIV that Baker & Taylor

Drilling Co. had no authority to cash that check prior to

December 17, 1962, [R. 194] ; there is absolutely no

evidence of any limitation or restriction on Baker &

Taylor as regards deposit of such check. It is established

by evidence not contradicted that such check was not

paid by the drawee bank until December 18, 1962

[TR. 18—March 24-25 hearing; testimony of Don

Bowie TR. Ill, 112—March 24-25 hearing; and check,

Trustee's Ex. 7]. The check was drawn on Greenfield
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State Bank of Bakersfield, California. It was deposited

in The First National Bank of Amarillo, Texas [De-

posit Slip Baker & Taylor Ex. E, entered p. 13 TR.

March 24 hearing] . Banking channels are merely a ve-

hicle of transit for presentation of the check to the payee

bank. The fact that the check was deposited in The

First National Bank of Amarillo, Texas, for ultimate

presentation to Greenfield State Bank, Bakersfield,

California, for payment in no degree or regard limits

or diminishes the fact that the amount of the check

was applied to the indebtedness of Tri-State on account

of its contract for the drilling of the Nusbaum Well

before J. D. Amend's conversation with Roy Bulls, which

( was the beginning of the sequence of events upon which

the Special Master and the court predicated their con-

clusion and holding of estoppel. There was no limi-

tation in any regard placed upon Baker & Taylor Drill-

ing Co. either at law or in fact as to the time it might

transmit the check through banking channels for pres-

entation to the drawee bank for payment.

Section 186 of the Negotiable Instruments Act, Ar-

jticle 5947, Sec. 186, Texas Revised Civil Statutes, pro-

vides that the check must be presented within a rea-

sonable time after its issuance or the drawer will be

(discharged from liability thereon to the extent of the
ii

|loss caused by the delay.

It is the law in Texas that where a check is received

jas a condition payment, payment becomes absolute and

{relates to the date of delivery of the check when the

Irecipient of the check actually cashes the check. Two
;Supreme Court cases which are authority on this point

are

:
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Texas Mutual Life Ins. Ass'n. v. Tolhert, 136 S.W.

2d 584, 134 Tex. 419 (1940); and Muldrow v. Texas

Frozen Foods, 299 S.W. 2d 275, 157 Te.x. 39 (1957).

The principles of the two Texas Supreme Court cases

are encompassed by and set out in 70 C.J.S. 235, Sec.

24, and in 40 Am. Jur. 775, Sec. 86.

V.

Conclusion.

Baker & Taylor Drilling Co. submits that the Special

Master and the District Court were without jurisdiction

of subject matter involved and were without jurisdiction

of Baker & Taylor Drilling Co. as to any matter. Fur-

ther that they were particularly without jurisdiction to

determine rights between Baker & Taylor Drilling Co.

and J. D. Amend and particularly without jurisdiction to

enjoin actions by Baker & Taylor Drilling Co. against
|

J. D. Amend as they sought to do.

Without admitting or recognizing any jurisdiction of

the Special Master or Court to act but denying jurisdic-

tion as above urged, Baker & Taylor Drilling Co. sub-

mits that if they did have jurisdiction, nevertheless under

the uncontradicted evidence and even under the Special

Master's findings of fact, as a matter of law Baker &

Taylor Drilling Co. was not estopped from applying the

two $20,000.00 checks as it did.

Baker & Taylor Drilling Co. prays that the judg-

ment of the District Court denying the objection of

Baker & Taylor Drilling Co. to the findings report rec-

ommendation and order of the Special Master, over-

ruling same, adopting the findings of fact and conclu-
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sions of law of the Special Master and adopting the rec-

ommended order of the Special Master be reversed and

that this Honorable Court hold, decree and order that

the Special Master and the District Court and each of

them were without jurisdiction of the gas well on Section

2, Blocls: 1, H&GN Survey in Hansford County, Texas,

and the lease under which drilled, alternatively were

without jurisdiction of the 20% interest thereof which

unquestionably was owned by J. D. Amend; and were

without jurisdiction of Baker & Taylor Drilling Co. to

adjudicate with respect to its rights as to said prop-

erty, were without jurisdiction to determine rights be-

tween Baker & Taylor Drilling Co. and J. D. Amend

and were without jurisdiction to enjoin action by Baker

& Taylor Drilling Co. against J. D. Amend, and that

this Honorable Court order and decree that all adjudica-

tion by the Special Master and the Court below and Judge

thereof, as to rights between Baker & Taylor Drill-

ing Co. and J. D. Amend and injunctive restraint as

to rights and actions between Baker & Taylor Drilling

jCo. and J. D. Amend and property of J. D. Amend,

Ms ineffective. Alternatively, in the event this Honor-

lable Court finds or holds that the Special Master and

i
District Court, or either of them, has jurisdiction of

Sthe subject matter and persons to adjudicate with re-

spect to the subject matter and persons with respect

ito which they sought to adjudicate, it hold, decree and

order that Baker & Taylor Drilling Co. was not estopped

,to apply the $20,000.00 check of Tri-State Petroleum,

{Inc. to the debt of Tri-State Petroleum, Inc., as it did.

That this Honorable Court render judgment accordingly

as above prayed for, alternatively that this Court remand
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to the District Court with instructions accordingly, Bak-

er & Taylor Drilling Co. prays for all other relief to

which it is entitled.

Respectfully submitted,

David M. Garland,

Gregg, Robertson & Garland,

Post Office Box 2207,

Newport Beach, Calif. 92663,

H. A. Berry,

Underwood, Wilson, Sutton,

Heare & Berry,

Post Office Box 550,

Amarillo, Texas 79105,

Attorneys for Appellant, Baker &
Taylor Drilling Co.
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APPENDICES.

APPENDIX EXHIBIT 1.

Record Reference to Manner and Place at Which
the Questions Involved Are Raised.

Question No. ( 1 ) is raised by and under

:

(a) The Special Master's Conclusion of Law I, his

Conclusion of Law III (R 190), his Conclusion of Law
X (R 192), his Conclusion of Law XIII (R 193), his

Finding of Fact XXV (R 188, 189), his Finding of

Fact XXVI (R 189), his Finding of Fact XXVII
(R 189), his Finding of Fact XXVIII (R 189, 190),

the Special Master's Order of October 26, 1964 (R 327-

329) and particularly the sixth paragraph thereof, read-

ing as follows

:

"IT IS FURTHER ORDERED that Baker &
Taylor Drilling Company, its assignee, or any one

acting for or in its behalf, are estopped, and are

hereby enjoined and restrained from hereafter fil-

ing, prosecuting, or taking any action in any court

of any jurisdiction, other than before this Court,

against J. D. Amend or Tri-State Petroleum, Inc.,

or the Trustee in Bankruptcy of Tri-State Petro-

leum, Inc., debtor, based upon its claim growing

out of the drilling of the gas well mentioned and

described in these proceedings."

I

(b) Baker & Taylor Drilling Co.'s Objection and

Exception III to proposed Findings of Fact (R 158,

159); Baker & Taylor Drilling Co.'s Objection XIV
;o proposed Findings of Fact (R 162) ; Baker & Tay-

lor Drilling Co.'s Objection No. XV to proposed Find-

ngs of Fact (R 162) ; Baker & Taylor Drilling Co.'s

Objection No. XVI to proposed Findings of Fact (R

163) ; Baker & Taylor Drilling Co.'s Objection No.

iXVIII(2) to proposed Conclusions of Law (R 163);
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Baker & Taylor Drilling Co.'s Objection No. XVIII (4)

and (6) to the proposed Conclusions of Law (R 164);

Baker & Taylor Drilling Co.'s Objection No. XVIII(9)

and (10) to the Special Master's proposed Conclusions

of Law (R165, 166).

(c) Baker & Taylor Drilling Co.'s Objection I to the

Conclusions, Findings of Fact and Order of the Special

Master (R 203); Baker & Taylor Drilling Co.'s Ob-

jection VIII and Baker & Taylor Drilling Co.'s Objec-

tion No. XX to the Special Master's Finding No. XXV
(R 212) ; Baker & Taylor Drilling Co.'s Objection No.

XXI to the Special Master's Finding of Fact No. XXVI
(R 213) ; Baker & Taylor Drilling Co.'s Objections Nos.

XXIIa, XXIII, XXIV and XXV to the Special Mas-

ter's Findings of Fact (R 214, 213); Baker & Taylor

Drilling Co.'s Objections Nos. XXVII(l), (2), (3).

(4), (5) (a), (6), (7), (9) and (10) to the Special

Master's Conclusions of Law (R 217, 218) ; Baker &
Taylor Drilling Co.'s Objection XXVII(5) to the Spe-

cial Master's Conclusions of Law (R 219); Baker &

Taylor Drilling Co.'s Objection No. XXVII(6) to the

Special Master's Conclusions of Law (R 220) ; Baker

& Taylor Drilling Co.'s Objection No. XXVII (7) to

the Special Master's Conclusions of Law (R 220)

;

Baker & Taylor Drilling Co.'s Objection No. XXVII-

(10) to the Special Master's Conclusions of Law (R

221, 222) ; Baker & Taylor Drilling Co.'s Objection No.

XVIII(a), (b), (c), (d) and (e) to the Order of the

Special Master (R 223) ; Baker & Taylor Drilling Co.'s

Objections XXX, XXXI, XXXII and XXXIII to the

Special Master's Order (R 224, 226)

(d) The order of the District Court denying and

overruling the Objections and Exceptions of Baker &

Taylor Drilling Co. to the Findings, Report, Recom-,

mendations of the Special Master and adopting the Find-
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ings of Fact and Conclusions of Law and Order of the

Special Master as the order of the trial court. (R 233,

234)

Each and all of the objections and exceptions urge

lack of jurisdiction of the Special Master to determine

rights and liabilities as between J. D. Amend and Baker

& Taylor Drilling Co.

!
Question No. (2) is raised by and under the same

matters as Question No. ( 1
) is raised, and the Record

references with respect to Question No. (2) are the

same as set out above under Question No. ( 1 )

.

Question No. (3) is raised by and under the same

matters as Question No. (1) is raised, and the Record

References with respect to Question No. (3) are the

same as set out above under Question No. ( 1 )

.

I

Question No. (4) is raised by and under the same

matters as Question No. (1) and the Record references

.with respect to Question No. (4) are the same as set out

above under Question No. (1).

Question No. (5) is raised by and under:

(a) Baker & Taylor Drilling Co.'s plea of lack of ju-

risdiction (R 141 et seq.)

(b) Baker & Taylor Drilling Co.'s Objection No.

XVI to the Special Master's proposed Findings of Fact

(R 163) ; Baker & Taylor Drilling Co.'s Objection No.

iXVIII (1), (3), (4), (6) and (8) to the Special Mas-

ijter's proposed Conclusions of Law No. II (R 163-164)

;

;Baker & Taylor Drilling Co.'s Objections Nos. A and

B to the Special Master's proposed Order (R166).

(c) The vSpecial Master's Conclusion that the objec-

tion to the summary jurisdiction should be overruled

,(R 174) ; the Special Master's Finding of Fact II (R

176); the Special Master's Conclusion of Law I (R

190).



(d) The Special Master's Order of October 26,

1964 (R 327-329).

(e) Baker & Taylor Drilling Co.'s Objection No. I

to the Conclusions, Findings of Fact and Order of the

Special Master (R 203) ; Baker & Taylor Drilling Co.'s

Objection No. XX to the Special Master's Findings of

Fact (R 212) ; Baker & Taylor Drilling Co.'s Objection

No. XXI to the Special Master's Findings of Fact (R

213); Baker & Taylor Drilling Co.'s Objection No.

XXIV to the Special Master's proposed Findings of Fact

(R 214) ; Baker & Taylor Drilling Co.'s Objection No.

XXV, to the Special Master's proposed Findings of

Fact (R 215) ; Baker & Taylor Drilling Co.'s Objection

No. XXVII(l), (3), (4), (5)(a), (6), (7), (9) and

( 10) to the Special Master's Conclusions of Law (R 217-

222) ; Baker & Taylor Drilling Co.'s Objection No.

XXVIII (a) and (b) to the Order of the Special Mas-

ter (R 223); Baker & Taylor Drilling Co.'s Objection'

No. XXX to the Order of the Special Master (R 224)

;

Baker & Taylor DriUing Co.'s Objection No. XXIX to

the Special Master's Order (R 224) ; Baker & Taylor

Drilling Co.'s Objection No. XXXI to the Order of the

Special Master (R 225) ; Baker & Taylor Drilling Co.'s'

Objection No. XXXII to the Special Master's Order

(R226).

(f) The order of the District Court denying and

overruling the Objections and Exceptions of Baker &

Taylor Drilling Co. to the Findings, Report, Recom

mendations of the Special Master and adopting the

Findings of Fact and Conclusions of Law and adopting

the Order of the Special Master as the order of the trial

court. (R 233, 234)
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Question No. (6) is raised under and by:

(a) Baker & Taylor Drilling Co.'s plea of lack of

jurisdiction (R 114) ; Baker & Taylor Drilling Co.'s Ob-

jection No. XVI to the Special Master's proposed Find-

ings of Fact (R 163); Baker & Taylor Drilling Co.'s

Objection No. XVIII(l) to the Special Master's pro-

posed Findings of Fact (R 163) ; Baker & Taylor Drill-

ing Co.'s Objections XXIII(3), (4) and (6) to the

Special Master's proposed Conclusions of Law (R

164) ; Baker & Taylor Drilling Co.'s Objections to the

;

proposed Order of the Special Master (R 166) ;

(b) The Special Master's Conclusion that the objec-

tion to the summary judgment of the Bankruptcy Court

should be overruled (R 174) ; the Order of October 26,

1964, by the Special Master (R 327-329)

I

(c) Baker & Taylor Drilling Co.'s Objection No. I to

the Special Master's Report, Findings of Fact and

Order (R 203) ; Baker & Taylor Drilling Co.'s Objec-

tion No. XX to the Special Master's Findings of Fact

|(R 212) ; Baker & Taylor Drilling Co.'s Objection No.

|XXI to the Special Master's Findings of Fact (R 213)

;

Baker & Taylor Drilling Co.'s Objection No. XXIV to

the Special Master's Findings of Fact (R 214); Baker

j& Taylor DrilHng Co.'s Objection No. XXVII (1), (2),

i(3), (4), (5) (a), to the Conclusions of Law of the

iSpecial Master (R 217-219); Baker & Taylor Drilling

Co.'s Objections Nos. XXVII(6) and (7) to the Con-

|Clusions of Law of the Special Master (R 220) ; Baker

j& Taylor Drilling Co.'s Objection XXVII(IO) to the

IConclusions of Law of the Special Master (R 221,222)
;

Baker & Taylor Drilling Co.'s Objection No. XXVIII-



(a) and (b) to the Special Master's Order (R 223);

Baker & Taylor Drilling Co.'s Objection No. XXIX-
(b) and (c) to the Special Master's Order (R 224);

Baker & Taylor Drilling Co.'s Objection No. XXX to

the Special Master's Order (R 224, 225) ; Baker & Tay-

lor Drilling Co.'s Objection No. XXXI (a) to the Spe-

cial Master's Order (R 225); Baker & Taylor Drilling

Co.'s Objection No. XXXII to the Special Master's

Order (R 226).

(d) The order of the District Court denying and

overruling the Objections and Exceptions of Baker &

Taylor Drilling Co. to the Findings, Report and Rec-

ommendations of the Special Master and adopting the

Findings of Fact, Conclusions of Law and Order of the

Special Master as the order of the trial court.

Question No. (7) is raised under and by the same

matters as are set out under Questions Nos. (5) and

(6), and the Record references with respect to Question

No. (7) are the same as with respect to Questions Nos.

(5) and (6).

Question No. (8) is raised under and by:

(a) Baker & Taylor Drilling Co.'s Objection Nos. I,

II, III, IV, V, VI, VII, VIII to the Special Master's

proposed Findings of Fact (R 157-161); Baker & Tay-

lor Drilling Co.'s Objection XVIII (9) to the Special

Master's proposed Conclusions of Law (R 163, 165-

166).

(b) The Special Master's Findings of Fact Nos. V.

VI, VIII, XII, XIII, XVI and XVIJ (R 178, 179, 181,

183, 184, 185).
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(c) The Special Master's Order of October 26, 1964

(R 327-329).

(d) Baker & Taylor Drilling Co.'s Objection Nos. VI,

VII, VIII, XI, XII, XIII, XXII to the Special Mas-

ter's Findings of Fact (R 204) ; Baker & Taylor Drill-

[ ing Co.'s Objections Nos. XXVII(5)(b), (5)(d), 10

i and 11 to the Special Master's Conclusions of Law (R

I

217, 219, 221, 222) ; Baker & Taylor DrilHng Co.'s Ob-

I jections Nos. XXVIII(c) and (d) to the Special Mas-

I ter's Order (R 223, 224) ; Baker & Taylor Drilling Co.'s

' Objection XXXI to the Special Master's Order (R 225,

; 226).

I (e) The order of the District Court denying and

overruling the Objections and Exceptions of Baker &
Taylor Drilling Co. to the Findings, Report and Recom-

;
mendations of the Special Master and adopting the Find-

i
ings of Fact, Conclusions of Law and Order of the

;
Special Master as the order of the trial court. (R 233,

234).
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BAKER & TAYLOR DRILLING COMPANY

DRILLING CONTRACT, DECEMBER 1, 1962 - J. D. AMEND

WILBANKS - SECTION 2, BLOCK 1 H & GN SURVEY , HANSFORD COUNTY , TEXAS —
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BAKER S- TAYLOR DRILLING COMPANY
REFERENCE INDEX ACCOUNT #10? FOR

J. D. AMEND - 030 t TRI-STATE PETROLEUM - 912

REFERENCE INDEX

>

WELL NAME

#056 0. D. C. B62098

#05't Nusbaum

#00? Wilbanks 862292

REFERENCE

JE 3119

JE 2609
JE 2609
JE 3504

B 62I9'«

B 62200

B 62211

B 62263

B 63299
CM 63021*

JE 5507
JE 7503
JE 6610
JE 8913
JE 8915

JE 9220
CM 62276
JE 89l<«

JE 8915

ACCT. NO. 107

GENERAL LEDG.

ACCT. MONTH

June 1962

June 1962

June 1952

July 1962

Oct. 1962

Oct. 1962

(Sept. 1962

(Sept. 1962

(Oct. 1962

(Disc.

(Oct. 1962

(Oct. 1962
(Nov. 1962

(

Jan. 1963
May 1963
Sept. 1962

Nov. 1962

Oct. 1962

Dec. 1962

Dec. 1962

Dec. 1962
Dec. 1962

Oec. 1962

Dec. 1962

CUSTOMER
NUMBER

030
030
030
030

912

912

912
912
912

912

912
912
912

912

912
912
912

912

912
912
912

'

030
030
912
912

INVOICE
OR DEPOSIT

DATE

7-10-62
6-5-62
6-25-62
7-10-62

10-25-62
11-6-62

11-7-62

12-18-62

1-22-63
5-7-63
9-21-62
11-2-62

10-26-62

12-13-62
12-27-62

1-10-63
12-26-62

12-20-62
12-20-62

DEBIT
OR CREDIT

AMOUNT

57.220.95
(11,000.00)

( 9.000.00)

(37.220.95)

67.9't0.63

5'«.66

11*6.37 )

13.36 )

279.50 )

( 6.38 ))

432.85

275.00 )

15.00 )

186.30 )

476.30.)

3.390.96
( 2,258.77)
(30,000.00)

( 5.000.00)

( 5.000.00)
(20,000.00)

(10.036.63)

57.200.00
( 1,365.00)
(20,000.00)

( 9,963.37)

AMOUNT OF
BALANCE

-00-

-00-

25.871.63

J. E.

PAGE NO,

031

026

026

035

055
075
066

089
089

092

089
089

GENERAL
Ledg. (Mo.)

PAGE H

June 1

June I

Jurie 1

July 1

Oct. 2

Oct. 2

Sept. 2

Sept. 2

Oct. 2

Oct. 2

Oct. 2

Nov. 3

Jan. 1

May 3 (63-64)

Sept. 2

Nov. 3

Oct. 2

Dec. 3

Dec. 3

Dec. 1

Oec. I

Dec. 3

Dec. 3

COMPOSITE
G. LEDGER
PAGE #

20

8

2k

24

25

25
24

24
24

23

17

23
It

14

12

16

16

14

19

16

16





APPENDIX EXHIBIT 9.

Quotation From In Re Diversey Bldg. Corp.,

86 F.2d 456.

"The question here presented is whether the District

I

Court had the power to release Becklenberg from his

I
guaranty of the old bond issue in consideration of his

: guaranty of the new bond issue, pursuant to the re-

organization plan which had been approved by the

court after its acceptance by two-thirds in amount of

the allowed and affected claims of each class of credi-

tors, but which had not been accepted by appellants, who

were bondholders of the original issue.

This question must be answered in the negative. Sec-

tion 265 of the Judicial Code (28 U.S.C.A. § 379)

provided that the writ of injunction shall not be granted

by any federal court to stay proceedings in any state

court, except where authorized by a law relating to pro-

ceedings in bankruptcy. Our attention has not been di-

rected to any section of the Bankruptcy Act which would

authorize the issuance of this injunction. It is quite

true that the bankruptcy court has complete jurisdic-

tion of the person and property of the debtor, and

may protect that jurisdiction to the fullest extent by in-

junctive process, but further than this, it can not go.

f I,
Appellee urges that authority for the injunction is to be

t
found in section 2 (15) of the Bankruptcy Act (11

•! U.S.C.A. § 11 (15), and section 262 of the Judicial

Code (28 U.S.C.A. § 7)77^. Those sections, however,

j;

merely invest the court with power to protect its juris-

' diction and to enforce its orders which do not exceed

the limits of its jurisdiction.

The trouble here is that the court exceeded its juris-

diction with respect to the subject matter before it. Ap-

pellants were in no way interfering or threatening to in-

terfere with the court's jurisdiction of the debtor or its
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estate, or its lawful reorganization. Their actions and

threatened actions were merely in derogation of that

part of the plan which proposed to release Becklen-

berg's guaranty of the original bonds. Their position was

sound and the court was without jurisdiction to re-

strain them in this respect. It is quite true that a con-

tinuation of appellants' activities might have frustrated

the approved plan, but if so, it was because it was too

extensive in its scope. It not only purported to reor-

ganize the debtor's estate by reducing the amount of

its debt and interest and extending the time of pay-

ment, but it also essayed to reduce the indebtedness of

Becklenberg and extend his time for payment. His estate

is not subject to reorganization under section 77B,

and he can not modify his obligations by the reorgani-

zation of other insolvents. The only relief which he may '

seek under the Bankruptcy Act, with respect to his i

debts, is to be found under section 74 as amended on

June 7, 1934 (11 U.S.C.A. § 202), and the provi-

sions of the act as it existed before that amendment;

and he is not entitled to relief under those provisions

until he tenders his estate to the bankruptcy court

for administration, and establishes the fact that he is

insolvent, or is unable to meet his debts as they ma-

ture. None of these facts appear, hence the court was

without jurisdiction to make the order complained of in-

sofar as it affected the original guaranty of Becklen-

berg. This question was decided adversely to ap-

pellee's present contention by the Second Circuit Court

of Appeals in Re Nine North Church Street, Inc., 82

F.(2d) 186. We are in accord with the conclusions

therein expressed. They are supported by section 16 of

the Bankruptcy Act (11 U.S.C.A. § 34) which provides

that the liability of a person who is a co-debtor with,

or guarantor, or in any manner a surety for, a bank-

rupt, shall not be altered by the discharge of such bank-

rupt. -
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In support of the order, appellee relies upon Con-

tinental Illinois Nat. Bank & Trust Co. v. Chicago Rock

Island & P. Railway Co., 294 U.S. 648, 55 S.Ct. 595,

79 L.Ed. 1110. It was there held that the court was war-

ranted in restraining creditors, pending the preparation

and submission of a plan of reorganization, from sell-

ing collateral deposited by the debtor with the creditors

as security for the debtor's obligations, in which it was

provided that the creditors might sell the securities upon

default in payment by the debtor. We think the case is

not in point. The record there disclosed that the fair

value of the securities respectively held exceeded the sev-

eral amounts of the debts, hence there was a valuable

equity in the securities which belonged to the debtor

and consituted a part of its assets. The restraining order

merely served to protect the debtor's assets until a plan

could be presented. Here, no such question arises, for

the injunction involved related to acts which in no man-

ner interfered with the debtor's assets."





APPENDIX EXHIBIT 10.

Testimony of J. D. Amend as to Conversation

With Roy Bulls.

At the hearing o£ March 24 and 25, 1964 on the

Show Cause Order, J. D. Amend testified as follows:

"O. During the month of December, did you receive

a check from Tri-State Petroleum? A. Yes, I did.

Q. On or about what day, do you know? A. It

was about the middle of December.

Q. And was that check made payable to you or

to someone else? A. It was made payable to Baker

& Taylor Drilling Company.

Q. And what did you do with that check? A. I

took it to Baker & Taylor and turned it over to Baker

& Taylor.

Q. Who in Baker & Taylor's office did you turn it

over to? A. I turned that check over to Roy Bulls.

Q. And who is Roy Bulls? A. He is connected with

the company, I believe probably as a vice-president. But

he is one of the officials of the company.

Q. Do you know whether or not this is the check

jyou turned over to him (indicating) ? I am referring

ijto check No. 00142 drawn on the Greenfield State Bank

by Tri-State Petroleum, Inc., and signed by Mr. Bun-

tin and Mr. Schlittler, and payable to Baker & Taylor

in the sum of $20,000.00. A. Now, there are three of

S these checks, and the dates on these checks are close

I

together, and I did take one of these checks and turn

lit over to Baker & Taylor ; but as to which one I did,

I can't definitely say. I don't recognize which one it was.

Q. Was there a stub on the one you turned over?

A. I'm not sure about it."

j

"Q. Now, at the time you turned that check over to

Mr. Bulls, or Baker & Taylor, did you have any con-
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versation about the payment of the drilling costs by Tri-

State? A. Yes, I did.

Q. And was anyone else present other than you and

Mr. Bulls, at the time ? A. No, I believe not.

Q. And where was the conversation held? A. It

was in the office of Baker & Taylor Drilling Com-
pany.

O. And what was that conversation? Will you re-

late it ? A. We were both aware of some of these checks

that hadn't been paid, from Tri-State.

Q. You mean some had bounced? A. Yes; and I told

Roy, that is Roy Bulls, that I didn't want to carry a

further interest in this well, I couldn't afford to, and

that if Tri-State didn't come up with the money, or Mr,

Schlittler or whoever was supposed to furnish thei

checks, that I wanted to know about it, that I had

some other people I thought would buy my interest.

Q. Did you tell him how much they were sup-

posed to pay? A. Yes, I did. i

Q. What did you tell him? A. $60,000.00; and''

he told me that he would notify me as to whether he;

got the checks or not.

Q. Did you later have a conversation with him? A.

Yes, I did.

Q. And was it personally or by telephone? A. It

was by telephone. He called me and told me that he

had received the third check in the amount of $20,000.00,

or a total of $60,000.00." (TR March 24-25, 1964 hear-

ing, p. 15 to p. 18)

Q. BY MR. UTLEY: Mr. Amend, was there any!

particular reason why you told Mr. Bulls if this $60,-

000.00 was not paid you wanted to know about it? A.

Yes, there was. As I just stated, I wanted to do some-

thing else with this

—

MR. BERRY : If it please the court, I didn't under-

stand that to be a question as to what he told Mr. Bulls.
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MR. UTLEY: Well, I think he has answered the

question.

Q. Now, did you tell Mr. Bulls what the reason

was? A. Yes, I told him.

Q. What did you tell him ?

THE SPECIAL MASTER: Just state the conver-

sation between yourself and Mr. Bulls.

THE WITNESS : I told him this, that I didn't want

to carry that interest myself, and unless it was paid off

by these people that I wanted to sell the interest else-

where.

Q. BY MR. UTLEY : And then is when he told you

he would let you know if the checks — A. He agreed to

let me know if and when he received the checks." (TR
March 24-25, 1964 hearing, pp. 19 and 20)

"Q. BY THE SPECIAL MASTER: Subsequent

to December 20th of 1962, did you have any further

conversation with Mr. Bulls with reference to the pay-

ment or nonpayment of additional money? A. After I

received this call that the monies had been paid, I had

ao further conversation with him about it and had no —
Q. Wait a minute. After what ? A. After I received

i telephone call from Mr. Bulls telling me that the $60,-

X)0.00 had been paid.

j
THE SPECIAL MASTER: All right.

THE WITNESS: Now, the date of that is why I

;ay what I do. That might have been after December

lOth.

i

THE SPECIAL MASTER: Let me see the last

theck.

: THE WITNESS: It would be after the last check

jvas received.

MR. UTLEY : The perforation shows the last check

yas paid on the 4th of January, 1963.

j THE WITNESS: My answer then would be there

vas no further conversation following that check.



THE SPECIAL MASTER: All right." (TR March
24-25, 1964 hearing, pp. 28 and 29)

"Q. What did you deliver to Baker & Taylor for ap-

plication on that contract from any source? A. I deliv-

ered a check signed by Tri-State Petroleum Company in

the amount of $20,000.00.

Q. Mr. Amend, introduced this morning as Trus-

tee's Exhibit 5 was a check 00142, which I believe you

testified was the $20,000.00 check which you delivered

to Baker & Taylor Drilling Company. A. That seems

to be it.

THE SPECIAL MASTER: Is that the check —
what date?

THE WITNESS: December 15th.

THE SPECIAL MASTER: Yes, dated DecembcE

15th.

Q. BY MR. BERRY: Actually, Mr. Amend, at the

time that check was delivered to Baker & Taylor Drill-

ing Company, that is the check 00142, it had a stub or;

it, did it not? A. Well, this shows a stub on it, and Frr.

sure it did.

MR. BERRY: Mr. Utley, I believe that you intro-*'

duced that from the deposition this morning, did yet

not?

MR. UTLEY: Yes, to show that there was a stub

MR. BERRY : Fine, thank you.

Q. Now, Mr. Amend, that is the only payment th;

you delivered to Baker & Taylor in any regard for ap

plication on the contract price with respect to the drill

ing of the well on Section 2? A. That is the only checl

that I delivered to them, yes. I

Q. Did you receive a receipt for that check, Mr
Amend? A. I possibly did. I don't have the receipt, bu

I might possibly have received one.

Q. The other two $20,000.00 checks that you wer^

questioned about this morning, if they got to Baker ^

)
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Taylor Drilling Company you did not deliver them, did

you? A. No." (TR March 24-25, 1964 hearing, pp. SC-

SI)

"Q. Now, Mr. Amend, do you know or could you

determine the date at which you delivered to Baker &
Taylor the check No. 00142? A. Wasn't there an ex-

hibit that had that date on the

—

Q. There is a receipt, deposition Exhibit No. 12,

which— A. Well, that would be the approximate date

,of it.

Q. December 19, 1962? A. Yes.

MR. UTLEY : That delivery was what date?

MR. BERRY: December 19, 1962." (TR March 24-

2S, 1964 hearing, p. 53)

:
"Q. Mr. Amend, counsel for Baker & Taylor Drill-

ing Company asked you a moment ago if you told Mr.

, Bulls when you handed him this $20,000.00 check to

apply that on the Section 2 well, and you stated that

lyou did not. At the time you handed Mr. Bulls that

icheck, did you know of any other indebtedness which

Tri-State Petroleum owed Baker & Taylor Drilling

;Company? A. No.

I
MR. BERRY: We object to that as immaterial. Your

Honor.

j
THE SPECIAL MASTER: Overruled.

I Q. BY MR. UTLEY: Did Mr. Bulls at that time

Mvise you of any other indebtedness owed by Tri-State

^0 Baker & Taylor? A. No.

Q. Did Mr. Bulls at any time advise you that a

portion of the three $20,000.00 checks had been applied

pn some pre-existing indebtedness? A. No.

j
Q. When did you first learn that it had been ap-

blied on some preexisting indebtedness? A. Well, it was

50me months later, or some weeks later, probably along

in May or some time about that time.

Q. You mean the following year? A. Yes, 1963."

!!(TR March 24-25, 1964 hearing, pp. 72-73)



At the July 1 and 2, 1964, hearing, J. D. Amend testi-

fied as to his conversation with Bulls, as follows

:

"Q. Mr. Amend, was there an occasion when youij

took a $20,000.00 check made by Tri-State to the office (

of Baker & Taylor Drilling Company? A. Yes.

Q. To whom did you take that check? A. I believe I

gave that check to Roy Bulls.

Q. And at that time was Mr. Bulls in his office or(

your office? A. He was in his office. II

Q. Was there anyone else present at that time? A.

No, I think not.

Q. And was that in December of 1962? A. Yes.

Q. Did you have a conversation with Mr. Bulls ati

that time? A. Yes, I did.

Q. What did you say to Mr. Bulls and what did Mr.

Bulls say to you? A. I told Roy that I wanted to know

if he received the money to the extent of $60,000.00,

that Tri-State was supposed to pay that, or somebody

was, Mr. Schlittler, and that if they didn't I wanted to

know about it, that I had some other people that I

thought would take the interest; and he told me that he

would notify me if he received that amount, and he did.

Q. And what did he say in the subsequent conversa-

tion when he informed you of that? A. Well, we had

discussed receiving these checks on several occasions,

and he always told me when he received that check

—

"Q. BY MR. LANDENBERGER: Confirming your

answer first. Mr. Amend, to the occasion on which you

took the $20,000.00 Tri-State check to the Baker & Tay-

lor offices, was there any further conversation on that

occasion, either by you or by Mr. Bulls? A. I don't be-

lieve there was, not of any consequence anyway.

Q. Was there any subsequent conversation, in per-

son or by telephone, between you and Mr. Bulls pertain-

ing to any Tri-State checks in relation to the Section 2

contract? A. Yes, there was. There was

—
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Q. When was the next occasion? A. Oh, it was pos-

sibly another week or ten days later.

Q. And did you and Mr. Bulls have any conversa-

tion on that occasion? A. Yes, we did.

t Q. Was it in person or by telephone? A. As I recall,

it was by telephone.

Q. And did you receive that call or make that call?

,
A. I received the call.

! Q. Did the person on the other end of the call in-

. form you he was Mr. Bulls? A. Yes, he did.

i Q. Are you familiar with Mr. Bulls' telephone

voice. A. Yes.

Q. Had you talked with him on the telephone on

numerous occasions? A. Yes.

Q. And what did Mr. Bulls say to you and what

, did you say to Mr. Bulls on that occasion, in that con-

versation? A. He said he had received the last of the

checks, the full amount of the $60,000.00, or another

.$20,000.00 check. I don't recall just how it was put, but

anyway it added up to his having received the $60,-

000.00.

Q. Was there anything else said by Mr. Bulls on

I that occasion? A. No.

Q. Anything else said by you to him? A. Not that I

recall." (TR July 1-2, 1964, hearing, pp. 92-95)

"Q. Mr. Amend, you are familiar with the deposi-

tion Exhibit 12, are you not, the receipt for the $20,-

000.00 check 00142? A. Yes, I have seen that.

j
Q. That is the receipt that you received when you

(delivered the $20,000.00 check, is it not? A. I received

jthis receipt some time after that. I don't know whether

jit was at that particular time or whether I received it

in the mail. But I did receive a copy of this. I did re-

ceive it.

jl

MR. UTLEY: May I see that receipt, Mr. Berry?

! MR. BERRY : Yes.
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Q. That actually marks the time, does it not, that

you delivered the $20,000.00 check referred to there? A.

Well, now, I don't know, Hy, whether it does or not. It

would certainly be the approximate time. It would be

close to it." (TR July 1-2, 1964 hearing, pp. 99-100)

"Q. BY MR. BERRY: At the time your deposition

was taken, Mr. Amend, it was your best recollection that

this receipt represented the time at which you delivered

the check. Would that be your best recollection ? A. Well,

it would be the approximate time. It would be fairly

,

close to it, within a day or two of it.

Q. Well, would you make any better guess about thei

time on it than that? A. Well I would guess that thei

thing, if it was mailed to me, was probably prepared

right after I was there and mailed out, if I had to

guess." (TR July 1-2, 1964 hearing, pp. 101-102)

"Q. Now, the conversations with respect to the $20,-

000.00 checks, telephone conversations with respect tO(|

the $20,000.00 checks, how many were there? A. I imag-

ine one or two.

Q. Well, was it one or was it two? A. Well, now, I

just don't remember. That has been quite a long time

back, and Roy and I talked personally a lot and I

wouldn't remember for sure whether it was personally

we talked or how many times or whether it was by tele-:

phone every time.

Q. All right, you say you had a telephone conversan

tion with Roy Bulls at the time you delivered this checl

142.

MR. UTLEY : No, he didn't say that.

THE WITNESS: No, I didn't say I had that. I

said I delivered that check. I believe I delivered it tol

Roy. However, I might not have, but that is my recol-'

lection, that I did deliver it to Roy.

Q. BY MR. BERRY: It is just as possible you de-

livered it to Max ? A. It could be that I did.

1
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Q. Now, did you have a conversation with Roy at

the time you delivered this check 142? A. Well, of

course

—

THE SPECIAL MASTER: Is that the check that

was earmarked for Section 2 ?

MR. BERRY: Yes, sir.

THE WITNESS: Of course, I have testified from

the beginning that I didn't know definitely the number

on that check, or whether it had Section 2 on it, that I

thought it did and that that was probably the check,

and I did have a telephone conversation with Ray when

that check was delivered.

Q. BY MR. BERRY: A telephone conversation or

a personal conversation? A. I mean a personal conver-

sation.

O. The only check that identified Section 2, when it

was delivered you had a telephone conversation? A. At

about that time, I did, yes.

Q. And that was a personal conversation? A. Well,

I believe that it was.

Q. All right. Now, did you have one or more other

'Personal telephone conversations with Roy about —- at

least one or more others? A. At least one more, yes.

Q. One more, and would it be your present recol-

lection that it was one more? A. No, it wouldn't. I

wouldn't attempt to say because we had numerous con-

Iversations, telephone conversations, and whether we
imentioned a $20,000.00 check or not I wouldn't attempt

to say." (TR July 1-2, 1964 hearing, pp. 103-105)

"Q. Mr. Amend, were there ever any discussions

between you and Roy Bulls about how the checks that

;had been delivered by you in connection with the Nus-

baum well were to be applied? A. No.

Q. Were there ever any discussions between you

and Mr. Bulls about how the checks which Baker &
Taylor received from Tri-State should be applied? A.

No.
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Q. Were there ever any discussions between you and

anybody else connected with Baker & Taylor Drilling

Company about how the checks delivered by you to

Baker & Taylor in connection with the Nusbaum well

should be applied? A. No.

Q. Were there ever any discussions between you and

anybody connected with Baker & Taylor Drilling Com-
pany about how the checks received by Baker & Taylor

from Tri-State should be applied? No." (TR July 1-2,

1964, hearing, p. 108)

By the deposition of J. D. Amend which was intro-

duced in evidence at the March 24 and 25, 1964, hear-

ing, as Exhibit 1, Amend's testimony was as follows:

"Q. Now did you handle the credits on the Wil-

banks well? A. Did I handle what?

Q. The payments on the Wilbanks well to Baker &
Taylor Drilling Company? A. I presume you have ref-

erence to those three $20,000.00 checks?

Q. Whatever was paid. Now we may as well move«

into the three checks that were referred to here. A. Well,lj

one of those checks was sent directly to me and the

other two checks were sent direct, as I remember it. I

O. You don't have the originals of those $20,000.00

checks? A. No.

Mr. Utley : I have the originals.

Q. The contract for the drilling of the Wilbanks

well on Section 2, as set out here in Defendant's Ex-

hibit One, made between you and Baker & Taylor Drill-

ing Company; now, you say of the $20,000.00 checks,

you delivered one check after it was sent to you?

Which check was that? If you know? A. I don't|

know. I couldn't tell you. I think that it was possiblj

the second check but I just don't know.

Q. I am handing you check Number 142 and a rej

ceipt on December, 1962. and ask you to look at thos|

A. This looks like the same.
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Mr. Berry: Identify those as Deposition Exhibits 12

and 13, I beHeve.

The one check that you deHvered and was re-

ceipted for was the only check of Tri-State that you

had anything- to do with then. Mr. Amend, with respect

to the Wilbanks well? A. Well, that is the only one

that I received, if that is the one, and I believe that it

is.

O. Your receipts for Check Number 142—- A.

]

Yes, it corresponds with that check, all right.

i Q. If there were two other checks of $20,000.00, re-

• ceived by Baker & Taylor Drilling Company from Tri-

j

State, at any time
;
you didn't have anything to do with

those ? A. Do you mean actually receiving and deliver-

]

ing the checks ?

I

Q. Well, we'll say first, did you have anything to

; do with the delivering or receiving of any other checks,

' whatsoever, from Tri-State in connection with the Wil-

I banks well than the one that you were receipted for ?

lA. No.

I
Q. Did you have anything to do with them in any

I fashion? with those checks? A. Well, I don't know
1 whether I know what you mean by

—

O. Anything that you have to do with them, any

[dealings that you had or any correspondence pertaining

}to them. A. Any dealings that I had with those, of course,

it was my understanding—is this what you want, now
il—my understanding of what the checks represented?

O. No. No, I just want to know of any conversa-

jtions, comnnmications, or correspondence, or directions.

'A. I was notified that the checks had been received.

O. You mean of Baker & Taylor Drilling Com-

IJpany? A. Yes. Roy Bull notified me.

O. Now did you have any instruction from Tri-

'

I State Petroleum with respect to those checks? Did they

communicate with you about them? A. Well, they told

k\
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me that they had sent the checks but they didn't give

me any instructions about the checks. They just told

me they had sent the checks to Baker & Tayktr.

Q. Now, did you know at the time those two $20,-

000.00 checks of Tri-State were received by Baker &
Taylor Drilling Company, that there was yet a substan-

tial indebtedness owing in connection with the Nusbaum

well? A. I was aware only of the small indebtedness,

if one even existed. I had presumed and this is only a

presumption, that Baker & Taylor had received $60.-

000.00; $30,000.00 that I had given to them and $30,-

000.00 in escrow or in some other way.

But that was only a presumption. I didn't know that

they hadn't. I do now." (Exhibit 1 - Deposition J. D.

Amend, p. 27-29)

"Q. Now, three checks that you knew or heard some-

thing about, are those, as you understand it, copies of

those three checks? A. As I understand it, they are.

Q. And one of those is Check Number 1027? A.

One of them is what?

Q. Check Number 00127 ? A. That is right.

Q. Check Number 10042. A. That is 00142.

Q. And Check Number 00156? A. That is right.

Mr. Utley : Those are for $20,000.00 each.

Mr. Berry: Yes.

Q. Now the copies that you have, don't show a stub

on Check Number 1042, which refers to Section 2,

does it? A. No, it doesn't.

Q. Mr. Amend, with respect to the Wilbanks well,

according to your computation, what would yet be

owing Baker & Taylor Drilling Company, on account of

the drilling of that well? A. On which well?

Q. The Wilbanks well, on Section 2? A. I wouldn't

know. It would just depend on how those three $20,-

000.00 checks were credited. If they were credited as I

presume they would be, there wouldn't be anything

I
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due. Tn fact, I might have a credit with Baker &
Taylor.

But as to how they were credited and so forth, I don't

I<now.

Q. You don't know how they were credited and you

don't know how they were supposed to be credited?

A. That is right. I can just only tell you what I under-

stood.

Q. And you gave no direction with respect to the

I

crediting of them? A. No." (Exhibit 1 - Deposition of

J. D. Amend, pp. 30-32)

"Q * * * When did you first have an understand-

ing with Mr. Schlitier pertaining to any interest he or

his companies with which he was connected would have

an interest in the well on Section 52, Wilbanks? A.

Section 2 ?

O. Section 2, yes, sir. A. Well, that would be more

or less of a carry over because for this reason, they had

gone along on these other wells and had drilled the pre-

vious wells, but when I secured that farm-out on Sec-

tion 2, I told Schlittler we would have to have the money
to drill this thing with.

That some of those bills were slow and hadn't been

I
paid and so forth and people were getting hot checks.

And that started about the time that I got the agree-

nu'ut with Phillips on this Section 2.

It was understood that if Schlittler and Johnson and

[ithe Fish Estate came up with the $60,000 which they

{had been paying for three-fourths interest, that they

could participate in Section 2.

' O. And it was subsequent to that that you wrote

this letter so stating that they could have an interest

in it upon the payment of the expenses? A. Well, when
ithis letter was written, I had presumed that the drill-

ing cost had been paid.

Q. From what circumstances had you presumed

the drilling cost had been paid ?
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What were the circumstances that caused you to be-

lieve that? A. Well, it was probably more of a lack of

knowing about it than knowing about it. I had de-

livered this one check and then I had asked Roy Bulls

to let me know if this money came in because I

wanted to sell this interest to someone else.

Q. You were talking about Section 2? A. Section 2.

Q. You say Roy who? A. Roy Bulls.

Q. Who is he? A. He is connected with Baker and

Taylor Drilling Company.

Q. Do you know in what capacity? A. I believe

he is probably a vice president.

Q. And you told him to let you know? A. Yes.

Q. What? A. Let me know if he received that

$60,000 for that well.

Q. Did you later talk to him about it? A. Yes, he

called me and told me that he had received the $60,-

000 when he got the last check.

O. That was in December of '62? A. Right. Let me

correct something there. .

Q. And—all right. A. I said for that well, the well '

itself, was actually, never discussed. It was just pre-

sumption on my part that the $60,000 was for this

well. <

And Roy told me that he had received $60,000.

Q. Did you know about any other indebtedness

that might be due from Tri-State to Baker & Taylor?

A. No, I didn't.

Q. And it was the expense on Section 2, that is,

the $60,000 on Section 2 that you asked him to inform

you about when he received the money? A. That is right.

Q. And subsequent to that he called you and said

he received the $60,000? A. Yes.

Q. But when you first asked him to keep you in-

formed or to inform you when he got the money, you

specifically talked about Section 2? A. That is right.
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Q. Had Baker and Taylor ever told you or any-

one connected with them ever told you that there was a

balance due on Section '64? A. Section 54?

O. Section 54. A. Well, Max Banks told nie about

that not too long after that that there was a

—

Q. I know but that was after your conversation

with the other gentleman about receiving the $60,000,

wasn't it? A. That is right. If they did tell me, it sure

didn't register with me, because I wasn't aware of it.

Q. And you have some photostats of those three

$20,000 checks you refer to? A. Yes, sir.

Q. Now, the checks that you refer to as Baker &
Taylor having received, the first in point of date is

December 15, 1962, in the sum of $20,000, payable to

Baker & Taylor, drawn on the Greenfield State Bank,

Bakersfield, California, and signed by Schlittler and Mr.

Buntin? A. Yes, these are the checks.

Q. And the other two are both dated—let me see the

dates there.

The next in point of date is December 17, 1962, in

the sum of $20,000 payable to Baker & Taylor Drilling

Company Box, Post Office Box 2748, Amarillo, Texas,

signed by Mr. Schlittler and Mr. Buntin drawn on the

Greenfield State Bank, Bakersfield.

And the third one was in the same sum on the same

bank signed by the same persons, payable to Baker &
Taylor, dated December 20, 1962, in the sum of $20,-

000? A. That is right.

Q. And those are the three checks that you were in-

jformed had been received? A. Right.

Q. And you were informed by Baker & Taylor that

they had been received? A. Yes.

Q. Now, those checks were received in the month

of December, were they not? A. Well, from the dates, I

jpresume that they were." (Exhibit 1—Deposition of

J. D. Amend, pp. 63-68)
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"Q. Well, anyway, the checks that was coming

through for payment at that time were all Tri-State

Petroleum, were they not? A. Yes.

Q. Which indicated it was a Tri-State Petroleum

interest? A. Well, the checks were all Tri-State checks,

and where their money came from, I wouldn't know,

but they all were Tri-State checks.

Q. Now, this agreement between you and Mr. Banks

of Baker & Taylor, was between you and Baker & Tay-

lor Drilling Company.

Now, when these checks of Tri-State Petroleum began

coming through and were delivered to Mr. Banks' com-

pany, was there anything said about Schlittler's inter-

est in that to Mr. Banks or to anyone in connection? A. .

Yes, I talked to Mr. Bull to this extent about it. I told

him that I wanted to know if that was paid because if it

wasn't paid, I wanted to sell that interest to somebody

else.

Q. And he told you he would let you know? A. Yes,

he did.

Q. Was it subsequent to that that he did call you

and say that he had received the $60,000 ? A. That is

right, received $60,000. ^
Q. All right." (Exhibit 1—Deposition of J. D.

Amend, p. 76)

"Q. Now, J. D., you didn't, on June 13, when you

wrote the letter to Schlittler, Exhibit 25, know anything

about what the credits were supposed to be on the Nus-

baum or the Wilbanks wells, did you? A. I didn't know

about what they were supposed to be ?

Q. Right. A. No.

Q. And you don't now know what they were sup-

posed to be, do you? A. No, I don't." (Exhibit 1—Dep-

osition of J. D. Amend, pp. 85-86)

"Q. And you never at any time and don't now take

the position that anything was paid in connection with
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the two wells over and above and in excess of $100,000,

do you ? A. That is all I would know about.

Q. And you don't know now how that $100,000

should have been api)lied as between the Nusbaum and

the VVilbanks wells, do you ? A. No.

Q. And you don't take any position about that your-

self at this time? A. No, I don't.

Q. Now, when was the conversation with Roy Bulls

that you mentioned a while ago about Baker & Taylor

having received $20,000, three $20,000 checks ? A. Well,

I don't know whether I made myself clear or not.

I told Roy that I wanted to, if this money didn't

come up, that I wanted to sell that interest elsewhere,

and I wanted him to let me know.

Mr. Utley: You say that interest; what interest? A.

The three-quarters working interest in the Number 2

well.

I wanted him to let me know if and when he received

$60,000.

And Roy let me know, and I was of the opinion that

it was immediately after the last checks came.

Q. Did he tell you that the $60,000 was to be cred-

ited to the Wilbanks well? A. No, there wasn't any men-

tion of credit at all.

Q. Tri-State had been responsible to Baker & Tay-

lor for the drilling of the Nusbaum well so far as the

jdriUing is concerned? A. Yes.

' Q. And you were responsible to Baker & Taylor

Drilling Company for the contract price for the drill-

jing of the Wilbanks well? A. That is right.

Q. And did anybody ever tell you that anything

,more than the $100,000 had been received by Baker &
I Taylor Drilling Company in connection with the 2? A.

No." (Exhibit 1, Deposition of J. D. Amend, pp. 87-88)

j
"Q. So what would your recollection be that your

conversation with Roy Bulls was with respect to re-
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ceipt of the $20,00O-^f three $20,000 checks, was be-

fore the completion of the Wilbanks well or would it

have been after the completion of the Wilbanks well?

A. It was before the completion of that.

Q. It was before the completion of the Wilbanks

well? A. Right.

Q. And that conversation was at the time then that

the amounts payable were under your contract with

Baker & Taylor were not yet payable, wasn't it ? A. That

is right." (Exhibit 1, Deposition of J. D. Amend, p.

89)
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APPENDIX EXHIBIT 11.

Testimony of Roy Bulls as to Conversation

With J. D. Amend.

At the July 1 and 2, 1964, hearing, Roy Bulls testi-

fied as follows

:

"Q. Now, Mr. Bulls, were there any conversations

between you and Mr. Amend about any $20,000.00

checks or any checks to be received or received from

Tri-State Petroleum, Inc? A. Yes.

Q. What was those conversations? A. The monies

—

Q. BY MR. BERRY: Mr. Bulls, can you fix by

day or date the time of those conversations? A. No, I

don't remember any specific date.

THE SPECIAL MASTER: Approximately.

j
Q. BY MR. BERRY: Were the conversations be-

fore the time of the completion of the Wilbanks well?

A. Yes.

Q. And do you know where those conversations

were? A. In J. D.'s office I would say.

Q. What were the conversations between you and

J. D. Amend about checks received or to be received

from Tri-State Petroleum ?

MR. LANDENBERGER: May we have who was

present, counsel, please, on that occasion?

Q. BY MR. BERRY : I will ask you who was pres-

fent at those conversations. Was there anybody present

at those conversations? A. As I remember, there wasn't.

MR. UTLEY: There were you and Mr. Amend. Is

that all ?

, THE WITNESS : Mr. Amend and myself.

! Q. BY MR. BERRY: What were the conversa-

tions? A. Oh, generally, we didn't know where the

:hecks were—how the mode of payment would be, from
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experience, and it was agreed between J. D. and I that

he should—that should he get any monies in payment

of the drilling he would let me know, and if any should

come to us I would let him know.

Q. Did that refer to the Nusbaum well, those con-

versations ? A. Yes.

MR. UTLEY : Wait a minute. You said it referred to

the Nusbaum well or the Wilbanks well ?

THE WITNESS: All three wells. This was over a

period of time.

Q. What were the conversations? Were the conver-

sations any more extensive than you have stated? A.i

No, never very extensive. There were several of them,"

usually very short in nature, usually in connection with;

or at the same time of one of the progress reports.

Q. Did you go at any time to Mr. Amend's office:,

to talk to him about getting money specifically on thei,

Nusbaum well? A. Yes. I made one trip down to his'

office for that reason.

Q. Was that before the commencement of the Wil-

banks well? A. Yes, sir.

Q. Was there ever any—why did you go to Mr.

Amend for money owing by Tri-State with respect tc

the Nusbaum well? A. Mr. Amend was the only mar

we ever had any dealings with.

Q. With respect to either of the three wells ? A. Yes

Q. Did you ever have any direct dealings with Tri

State? A. Well, I met Mr. Schlittler on one occasion.

Q. Well, now, do you know when that was? A. No

I don't.

Q. Did you have any business transactions witl

Mr. Schlittler? A. No, sir.
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THE SPECIAL MASTER: Read the question

again now, Mr. Reporter.

(Record read as follows:

'The conversations which you had with Mr. Amend
with respect to money received or to be received from

Tri-State, was there ever any discussion of any nature

with respect to the application of any monies that you

received?')

THE SPECIAL MASTER: Now, that is answer-

able by a simple yes or no.

THE WITNESS: No.

Q. BY MR. BERRY: Was there or not any refer-

ence to the Wilbanks well in conversations or conversa-

tion between you and Mr. Amend with respect to money

to be received or received from Tri-State Petroleum ? A.

None that I recall.

Q. Did you report to Mr. Amend at any time that

any check had been received by Baker & Taylor from

Tri-State? A. Yes, I think so.

I Q. At the time you reported such receipt, did you

have conversations with Mr. Amend other than to report

the receipt ?

MR. UTLEY : Just a moment. I object to the form

of the question. Let him state what was said.

I

Q. BY MR. BERRY: All right, what was said be-

'tween you and Mr. Amend at the time you reported re-

ceipt of a check or checks from Tri-State ?

\ MR. LANDENBERGER: Could we have where it

took place?

I

THE SPECIAL MASTER: Time and place and

parties present, the usual foundation.

j

MR. BERRY: All right.

1 Q. Was it by telephone or in person? A. By tele-

phone.

j
Q. Was it more than one time, or do you know? A,

I think on two occasions checks were received in our of-
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fice and I called J. D. and told him the checks had been

received.

Q. What time was it, if you know? A. I don't re-

member. I couldn't put a date on it.

Q. Would it have been before or after the comple-

tion of the Wilbanks well, or do you know? A. I would

say before the completion.

THE SPECIAL MASTER: Was anyone else pres-

ent ? A. The conversations were had by telephone, if I

remember correctly. I imagine that Mr. Banks or some-

one else was in the office at the time the calls were made.

THE SPECIAL MASTER: State the conversation

as nearly as possible in T said' and 'He said' form.

MR. BERRY : Do the best you can.

THE WITNESS : I called J. D. on the phone and told

him that we had received a $20,000.00 check.

Q. BY MR. BERRY: What did he say? A. He ac-

knowledged it, as well as I remember.

Q. Was anything more said by your or by him?

A. Not that I remember.

MR. BERRY: Pass the witness.

Cross Examination

BY MR. LANDENBERGER:
Q. Referring now, Mr. Bulls, to the conversation

you have just related on the telephone, didn't you tell'

Mr. Amend whose check it was? A. I probably stated

it was from Tri-State.

Q. And you said nothing more than that you hade

received it ? A. That is right, as our agreement.

Q. Parden me? A. As per our agreement, mine and

J. D's agreement.

Q. Your agreement about what? A. In a previous

conversation J. D. and I had agreed that if either of

us received money on the payment of the wells we would

notify each other.
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Q. So you were merely notifying him that you had

received a $20,000.00 check from Tri-State? A. That is

right.

Q. Was there any conversation as to where that pay-

ment would be applied? A. No.

Q. Where was it applied?

MR. BERRY: If you know, say so and if you don't

know say so.

THE WITNESS : I don't know.

Q. BY MR. LANDENBERGER: Do you know

whether or not the check you are now referring to was

a check that had some designation of Section 2 on it? A.

No, I don't think so.

Q. Did you ever have a conversation with Mr.

Amend about a check from Tri-State that did have such

a designation on it ? A. No, I don't remember that I did.

Q. Was there any other occasion when you had a

conversation with Mr. Amend about a check from Tri-

State? A. I remember I think calling him on a sec-

ond check that we received in the mail.

Q. What did you tell him on that occasion? A.

That we had received a check for $20,000.00.

I Q. Did you tell him it was from Tri-State? A. I

can't swear that I did, no.

)
Q. And did you personally receive either or both

.'of the checks you have just referred to from the mail,

Mr. Bulls? A. No, sir. I don't open the mail.

Q. Were they handed to you by someone else

|in the organization? A. No, sir, Mr. Bowie merely told

me that the checks were in.

;
Q. In other words, you didn't have the checks

ibefore you when you were speaking with Mr. Amend?
A. Probably not.

Q. Did you give any directions to Mr. Bowie as

to how the checks should be applied? A. No, sir.

' Q. Do you know of any other officer or director

of Baker & Taylor Drilling Company that gave him any
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directions as to how the payment should be applied? A.

Probably so, in some discussions between the officers

at one time or another. I don't know definitely, no.

Q. Were you present in court yesterday when Mr.

Bowie testified? A. Yes, sir.

Were you present when he testified that he considered

Mr. Amend and Tri-State to be interchangeable ac-

counts ? A. What was your question ?

THE SPECIAL MASTER : Read the question.

MR. BERRY: I don't believe that was the testimony.

THE SPECIAL MASTER: Well, it comes pretty

close to it. The objection, if this be an objection, is over-

ruled.

Read the question, Mr. Reporter.

(Record read.)

THE WITNESS: Yes.

Q. BY MR. LANDENBERGER : Did you consider

them to be interchangeable accounts? A. Well, I always

looked to Mr. Amend for the whole business. He was

the only man I ever had any dealings with.

Q. Well, would you have considered a check fromi

Tri-State to be a payment on Mr. Amend's account?

MR. BERRY: If it please the court, that calls for a

conclusion of the witness

—

i

THE SPECIAL MASTER: This is cross examina-'

tion. The witness may answer. Read the question.

(Record read.)

THE WITNESS : I think ves.
j|

Q. BY MR. LANDENBERGER: If you had re-^

ceived a check from Mr. Amend at a time when an ac-

count was owing from Tri-State, would you have applied

it on Tri-State's account? A. Yes.

Q. Mr. Bulls, did you ever have a conversation with

Mr. Amend in which you told him that the entire $60.-

000.00 had been received from the drilling on Section

2? A. No. sir.
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Q. Did you ever have a conversation with him in

which you told him that any amount of money had been

received and paid on the drilling of Section 2? A. No,

sir. I never did specify any particular well on any of the

payments.

Q. Then as far as any conversation that ever

took place between you and Mr. Amend, you never in-

formed him that any money had been paid on the Sec-

tion 2 drilling- contract, did you? A. I don't think so.

[i Q. Were you present when Mr. Bowie testified con-

I cerning an office practice of not sending invoices to

customers except the original invoice for the contract

price—an office practice of your company, that is? A.

Yes.

Q. Was that or is that the practice of the company?

A. Yes.

Q. Did you ever have a conversation with Mr.

Amend in which you informed him that there was a

balance due on the Section 2 drilling job? A. No.

Q. Was there ever an occasion when Mr. Amend per-

sonally handed you a Tri-State check in the amount of

$20,000.00? A. No.

Q. Or in any other amount? A. I think that J. D.

handed me two checks, I thought they were $5,-

000.00 each, at one time." (TR July 1 and 2, 1964,

hearing, pp. 72-83)

! "Q. Didn't Mr. Amend tell you when he was talk-

! ing to you about the Section 2 well that he wanted

ito know whether or not Tri-State sent this money? A.

: I didn't think that he was specifically talking about Sec-

tion 2.

Q. Well, he had such a conversation with you, didn't

she? A. We talked about receiving money from Tri-

j
State, in one or two conversations.

Q. Do you recall his having told you that he was li-

able for the payment of the drilling of No. 2 and if
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Tri-State didn't send the money he wanted to know it?

Didn't he make that statement to you? A. I don't re-

member that statement.

Q. You wouldn't say he didn't make it, would you?

A. I don't remember him making that statement.

Q. Now, you did call him up when two separate

checks came in for $20,000.00 each, didn't you? A. Yes.

Q. And you knew that one $20,000.00 check had

been delivered to the office didn't you, by Mr. Amend?
A. Yes.

Q. And didn't you tell him when you got the last I

$20,000.00 check through the mail that you had received

the $60,000.00, three checks for $20,000.00 each? A.

I never mentioned the total figure.

Q. But you knew there were three $20,000.00

checks that came in about that time, didn't you? A. Ill

remember three $20,000.00 checks being involved, yes.

Q. And you mentioned that to Mr. Amend, didn't

you? A. I don't remember mentioning that to him. I

merely remember making the two separate calls telling

him that a $20,000.00 check had been received each

time.

Q. And didn't you tell him that you had received the

full $60,000.00? A. No, sir.

Q. Well, you had received the $60,000.00 at thati

time, hadn't you? A. I guess we had.

Q. And your understanding with Mr. Amend was

that if he got in checks he would let you know and iff

you got in checks you would let him know, is thatI

right? A. Yes, that was my understanding.

MR. UTLEY: That is all." [TR July 1 and 2, 1964,]

hearing, pp. 88-89)
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December 19, 1962

RECEIVED of J. D. Amend this 19th day of De-

cember, 1962, Tri-State Petroleum, Inc. check No.

00142 in the amount of Twenty Thousand Dollars

($20,000) to be applied on account.

Max E. Banks,

Max E. Banks, President
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No. 20071

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Baker & Taylor Drilling Co.

vs.

R. W. Stafford, Trustee,

Appellant,

Appellee.

APPELLEE'S BRIEF.

PRELIMINARY STATEMENT.

The Statement of Facts set forth in the brief filed

by Baker & Taylor Drilling Co. (for the sake of brevity

hereinafter sometimes referred to as "Baker & Taylor"),

contain certain alleged facts not found by the Court to

be true, and not pertinent to the issues involved herein,

while certain other important and material facts are not

mentioned. Certain other mentioned facts are not en-

tirely correct and are misleading.

In our Statement of Facts, and in our reference to

the pleadings, which established jurisdiction, we shall

endeavor to mention those facts which are important and

material in the determination of the main issues involved

in this appeal.
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STATEMENT OF PLEADINGS AND FACTS SHOW-

ING JURISDICTION IN THE BANKRUPTCY
COURT.

For the convenience of the Court, and to make crys-

tal clear what the Trustee is attempting to accomplish

by this litigation, and to establish jurisdiction, we shall

set forth in our Appendix No. 1 of this brief, the Trus-

tee's Application for the relief sought therein ; and as

Appendix No. 2, a copy of the Order to Show Cause

on which the issues herein were presented.

The within bankruptcy proceeding was originally com-

menced by Tri-State Petroleum Inc., in filing a petition

under the provisions of Section 128 of Chapter X of

the Bankruptcy Act on the 17th day of June, 1963,

in the United States District Court for the District of

Nevada. The petition was approved by the Court on

June 24, 1963, and the Court on the last mentioned

date appointed R. W. Stafford as Trustee, and said

Trustee duly qualified and has at all times since con-

tinued to act as Trustee of said Estate. The Order

of the Court of June 24, 1963, contained the usual pro-

visons restraining all persons from interfering by law-

suit or otherwise with the Trustee and the debtor's

property, wherever located. [See Par. XV, p. 17 of Tr.

of R. re Order June 24.]

This debtor proceeding was subsequently, on motion

of creditors, transferred to the United States District

Court for the Southern District of California, Central

Division, and this Honorable Court signed an Order on

or about September 4, 1963, referring said proceeding

to Ronald Walker, a Referee in Bankruptcy, and to said

Referee as Special Master, to hear and report generally

upon such matters as may require the judgment of the
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Judge of this Honorable Court, pursuant to the provi-

sions of Section 117 of Chapter X of the Bankruptcy

Act. (We do not find in the record before this Honor-

able Court the Order of the District Judge dated Sep-

tember 4, 1963, but we shall ask the Court to augment

the record by having said Order certified to the Court,

unless Counsel for Appellant agrees that the Order re-

ferred to was so made.)

During the course of the administration of said es-

tate, the Trustee found that among the properties in

which the debtor corporation had an interest were cer-

tain oil and gas wells and leases, located in the County

of Hansford, State of Texas, among which is a gas

well located on the Southeast Quarter of Section 2,

Block I, H&GN Ry. Co. Survey, County of Hansford,

State of Texas. This particular gas well is located

approximately 7^ miles southeast of the City of

Spearman, Texas. [R. Tr. March 24, 1964, p. 9, line

15.] Also, [R. Tr. March 24, 1964, p. 34, line 26.]

The debtor corporation became interested in these

properties in the following manner

:

Some time prior to May of 1962, and probably in the

latter part of 1961, the predecessor of the debtor corpo-

ration, to wit. Midwest Petroleum Corporation, became

interested with J. D. Amend of Amarillo, Texas, in the

drilling of certain oil and gas wells in the County

of Hansford, State of Texas, upon certain properties

upon which J. D. Amend held leases for the drilling

of oil and gas wells. [R. Tr. March 24, 1964, p. 35,

line 16.] Briefly, the agreement between J. D. Amend
and the debtor corporation was to the effect that if the

debtor corporation would furnish the drilling costs for

the drilling of these wells, which amounted to the ap-
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proximate sum of $60,000.00 each, and would subse-

quently pay three-fourths of the costs and expenses nec-

essary to place said wells upon production, J. D. Amend
would then assign to the debtor corporation or its nom-

inees a three-fourths interest in said oil and gas wells

and leases. (See Amend letter in Appendix No. 1.)

The first of the properties drilled upon was known

as "Section 56," in the County of Hansford, State of

Texas, lying approximately 2 or 2y2 miles southeast of

the City of Spearman. [R. Tr. March 24, 1956, p. 35.]

Pursuant to the arrangement between J. D. Amend

and the debtor corporation, and on or about May 24,

1962, Baker & Taylor Drilling Company of Amarillo,

Texas, entered into a contract with J. D. Amend of

Amarillo, Texas, for the drilling of a well for oil, gas

and other petroleum products to an agreed depth on said

Section 56. This drilling contract provided for a lump

sum payment of $58,000.00 to be paid for the drilling

of the well to the agreed depth, together with any other

sums which might accrue for certain additional work

referred to as "day rate compensations," if any should

arise. (See Contract in Evidence.)

This contract provided that the sum payable shall be

paid within thirty (30) days after completion of the

drilling of the well. Performance of this work was com-

pleted on or about June 18, 1962 and payment therefor

was completed on or about July 12, 1962. The drilling

cost of this well was paid and advanced by the debtor

corporation, [R. Tr. March 24, 1964, p. 102, line 22]

and it also advanced its three-fourths interest for the

payment of the other costs, pursuant to its agreement

with J. D. Amend [R. Tr. March 24, 1964. p. 10],
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and since there was a productive oil well on said

property, J. D. Amend assigned to the debtor and

debtor's nominees a three-fourths interest in said oil

well and lease. The performance and payment under this

contract are not here involved, except insofar as it shows

a relationship between Baker & Taylor, J. D. Amend and

the debtor corporation. [R. Tr. March 24, 1964, p. 10,

line 4, to p. 35, line 19.]

On or about August 24, 1962, and pursuant to the

original agreement between J. D. Amend and the deb-

tor corporation, the debtor corporation this time entered

into a contract for the drilling of an oil and gas well

with Baker & Taylor Drilling Co. upon Section 54, Block

4-T, T&NO Survey, Hansford County, Texas. [R. Tr.

March 24, 1964, beginning p. 10, Hne 16.] This well

was to be drilled to the depth of 8200 feet from the sur-

face, or to 100 feet in the Mississippian formation,

whichever is the lesser, unless stopped at a lesser depth

at the request of Tri-State Petroleum, Inc. This con-

tract provided for the payment to Baker & Taylor Drill-

ing Co. by Tri-State Petroleum of a lump sum of $60,-

000.00 for the drilling of a well to the aforementioned

depth, together with any sums which might accrue for

additional extra work, referred to as day rate com-

pensation. [See B & T Ex. D.] This contract provided

for $30,000.00 of the sum to be paid for the drilling,

to be placed in escrow and this amount to be due at

the conclusion of the drilling of the well, and the remain-

ing sum to be due thirty (30) days after completion

of the drilling of the well. The contract did not spe-

cifically provide with whom the $30,000.00 should be

placed in escrow. No escrow was ever established.
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However, the debtor corporation mailed to J. D.

Amend its check dated August 24, 1962, payable to

Baker & Taylor Drilling Co. in the sum of $30,000.00.

Drilling of the well was commenced on or about August

31, 1962 and on or about September 21, 1962, Baker

& Taylor received from and receipted to J. D. Amend
for this check for $30,000.00. This check was deposited

to the account of Baker & Taylor Drilling Co. on or

about September 21, 1962 and was returned unpaid by

the drawee bank, but was again deposited by Baker &
Taylor on or about October 10, 1962 and paid by the

drawee bank. The debtor corporation also mailed to

J. D. Amend its check No. 3438 for $5,000.00, made

payable to J. D. Amend and dated October 29, 1962,

and endorsed by J. D. Amend to Baker & Taylor Drilling

Co. to be applied upon the account of Tri-State Petro-

leum, Inc. for the drilling of the well on Section 54.

[R. Tr. March 24, 1964, p. 45, line 20.] The third check.

No. 3418 dated October 22, 1962 for $5,000.00 from

Tri-State Petroleum, Inc. was mailed to J. D. Amend and

payable to J. D. Amend and endorsed by him to Baker

& Taylor. There were extra charges for the drilling of

this well, so that the total Baker & Taylor Drilling

charged and other work performed was $70,036.63. [R.

Tr. March 24, 1964, p. 42, line 6.] [See Finding No. V.]

Insofar as the record shows, no other monies were

mailed by the debtor corporation for the payment of the

drilling costs on Section 54, and there remained a bal-

ance due from Tri-State Petroleum, Inc. to Baker &
Taylor Drilling Co. as shown by said Finding No. V.

The drilling of the well on Section 54 resulted in a "dry

hole," and no further action was taken in connection

therewith.
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Drilling of the Well on Section 2.

We come now to the drilling of the well which is the

principal subject matter of this litigation.

On or about December 1, 1962, Baker & Taylor en-

tered into a drilling contract with J. D. Amend for the

drilling of a well for oil, gas and other petroleum prod-

ucts on Section 2, Block 1, H&GN Ry. Co. Survey,

County of Hansford, State of Texas. This well was to

be drilled to a depth of 5400 feet from the surface, or

to 100 feet in the Mississippian formation, whichever

is the lesser, unless J. D. Amend requested that the

drilling be stopped at a lesser depth. The contract pro-

vided for payment to Baker & Taylor by J. D. Amend

for a lump sum of $58,000.00 for the drilling of a well

to the above depth, together with any sum which might

accrue for additional or extra work, referred to as day

rate compensation. The contract provided that the sum

shall be payable in thirty (30) days after completion of

the drilling of the well. The drilling of this well was

completed on or about December 22, 1962. This particu-

lar contract provided that included in the services to

be performed for the $58,000.00, one drill stem test was

to be run, but provided that if J. D. Amend should

elect not to have the drill stem test run, he should be

credited with $800.00. Mr. Amend elected not to have the

drill stem test run, so that at the completion of the well,

J. D. Amend was entitled to $800.00 credit on the

$58,000.00 lump sum payment provided in the contract,

and no question is presented as to the exact amount which

was to be paid for the drilling of this well ; and no ques-

tion arises about Baker & Taylor properly performing

the services to be performed in the drilling of said well.

[R. Tr. March 24, 1964, p. 48, line 6.]
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Pursuant to the agreement between J. D. Amend and

the debtor corporation, that the debtor corporation was

to advance the driUing costs for the drilHng of the well

on Section 2 above mentioned, the debtor corporation

mailed to J. D. Amend its check dated December 15,

1962 in the sum of $20,000.00, payable to Baker &
Taylor Drilling Co. and marked upon the stub attached

to said check "On account, Section 2, $20,000.00." J. D.

Amend immediately took this check to Roy Bulls, sec-

retary of Baker & Taylor Drilling Co., and delivered it

to him. At the time of said delivery of said check to

Roy Bulls, J. D. Amend stated to Mr. Bulls that Tri-

State Petroleum, Inc. had agreed to pay the drilling

costs for this well on Section 2. Mr. Amend further

stated to Mr. Bulls at the time that he did not want to

carry a further interest in this well; that he could not

afford to, and that if Tri-State Petroleum did not come

up with this money, that he wanted to be informed

about it, as he had some other people he thought would

buy this interest; Roy Bulls then and there told J. D.

Amend that he would notify him as to whether or not

his company received further payment ; that within a

few days thereafter, Roy Bulls called J. D. Amend by

telephone and told Mr. Amend that his company had

received the third check from Tri-State Petroleum Inc.

in the sum of 20,000.00, or a total of $60,000.00.

While the check of December 15, 1962 was made pay-

able to Baker & Taylor Drilling Co., it was delivered to

them through J. D. Amend. The other two checks of

$20,000.00 each were mailed directly to Baker & Tay-

lor in December of 1962 and had no statement on the

checks indicating the purpose for which they were de-

livered. These last two checks were dated December 17th

and 20th, 1962 and were in the sum of 20,000.00 each.



Notwithstanding the fact that the contract called for

the payment of these drilling costs to Baker & Taylor

within thirty (30) days after the completion of the well

(the well having been completed on December 22, 1962)

yet it is observed that all three of these payments were

made prior to the completion of the well. [See quoted

evidence in this brief.]

Notwithstanding the conversation between J. D.

Amend and Roy Bulls, and Mr. Bulls' telephone call

back to Mr. Amend that the drilling costs on this well

[Section 2] had been paid, Baker & Taylor Drilling Co.

proceeded to apply all of the check dated December 17,

1962 to the balance due and payable by Tri-State Petro-

leum, Inc. for the drilling of the well on Section 54,

and applied a portion of the check dated December 20,

1962 to the payment of the balance due by Tri-State

Petroleum, Inc. for the driUing of the well on Section

54, and then applied the balance of said check to the

credit of the J. D. Amend contract on Section 2. In

other words, the check received by J. D. Amend and

delivered to Baker & Taylor Drilling Co. was all appHed

on the Amend contract for the well on Section 2 ; all of

the check dated December 17 was applied upon the bal-

ance due from Tri-State Petroleum for the drilling of

the well on Section 54, and the check dated December

20, 1962 was first applied to the total balance due by

Tri-State Petroleum for the drilling of the well on Sec-

tion 54 and then the balance thereof was applied upon

the payment of the J. D. Amend contract for the drill-

ing of the well on Section 2.

The above application of funds is emphasized for the

reason that Baker & Taylor Drilling Co., in the trial be-

fore the Referee, first insisted that it would not have
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known that a check from Tri-State Petroleum, Inc. was

to be appHed upon the drilling of the well on Section 2,

because the money was not yet due. [R. Tr. March 24,

1964, p. 49, line 26; R. Tr. March 24, 1964, p. 114,

line 11.] Notwithstanding this contention, it is obvious

that Baker & Taylor knew enough to apply the check

dated December 15, 1962 to the cost of the drilling of

the well on Section 2, which contract was signed by

J. D. Amend, and it also apparently knew enough to

apply the balance of the last check upon the J. D.

Amend account. If Baker & Taylor Drilling Co. was as

innocent as it contended, why would it be applying

money of Tri-State Petroleum, Inc. to the payment of

a J. D. Amend obligation without first securing author-

ity so to do?

The facts in relation to the drilling of the wells on

Sections 56 and 54 above mentioned were first developed

by Baker & Taylor Drilling Co.

Filing of the Application and Order to Show Cause

Re Validity of Lien Claims Against the Prop-

erty Located on Section 2 Above Described.

After the Trustee had investigated the estate's in-

terest in the gas well and the lease on Section 2 above

described, and the fact that there were numerous

liens filed against said property, on or about the 19th

day of February, 1964 the Trustee filed an Application

for an Order to Show Cause seeking to determine the

validity of these liens, and seeking injunctive and other

reHef, and for a temporary restraining order. This Ap-

plication, eliminating the title of the court and cause,

is marked Appendix No. 1. The Order to Show Cause

issued thereon by Ronald Walker, Referee in Bankruptcy
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eliminating the title of court and cause, is marked here-

in as Appendix No. 2.

The pleading- and Order [Appendices Nos. 1 and 2].

show the exact nature of the relief which the Trustee

was and is seeking.

To this Application and Order to Show Cause, J. D.

Amend, in whose name the title to the property stood

and who was holding said property for himself and the

debtor corporation, [25% interest in J. D. Amend and

75% interest in the debtor corporation] without object-

ing to the jurisdiction of the Bankruptcy Court, ap-

peared in personam and filed the following Answer,

which eliminating the title of Court and cause, is set

forth as Appendix No. 3.

Subsequently, J. D. Amend filed a supplemental to

his Answer which, eliminating the title of court and

cause, is marked herein as Appendix No. 4.

Beacon Supply Company, one of the lien claimants,

appeared without objecting to the summary jurisdiction

of the Bankruptcy Court and filed its Answer, claiming

a valid lien on said property. The Special Master held

that this company had a valid lien as alleged.

Baker & Taylor Drilling Co. appeared especially for

the purpose of objecting to the summary jurisdiction of

the Bankruptcy Court and filed such objection, and also

filed an Answer in which they set forth their claimed

lien.

Halliburton Company and Welex likewise appeared and

objected to the summary jurisdiction of the Bankruptcy

Court, and filed an Answer, claiming certain Hens which

were allowed and approved by the Court.
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The Referee, sitting as Special Master, reserved his

ruling upon the question of summary jurisdiction until

all of the evidence was presented, and then overruled

the objection to the summary jurisdiction and made the

Findings of Fact, Conclusions of Law and Order, which

are herein questioned by Baker & Taylor.

The Principal Purpose of the Trustee's Application

and the Order to Show Cause Issued by the Ref-

eree-Special Master Was to Seek a Determina-

tion of the Validity and Amount of the Liens

Filed and Recorded of Record Against the Oil

and Gas Lease and Gas Well on Section 2 Above
Described.

It is very clear that the Trustee, in filing the appli-

cation herein, was among other things seeking a deter-

mination of the validity and amount of the liens filed

and recorded by the respondents upon the gas well and

lease on Section 2, described in the application, which

was property, although standing in the name of J. D.

Amend, belonged to both J. D. Amend and Tri-State

Petroleum, Inc., subject only to the payment of the valid

liens against same.

J. D. Amend admits in both his answer and testi-

mony that Tri-State Petroleum, Inc. had such an in-

terest, and that J. D. Amend was able, ready and will-

ing to transfer such an interest to the Trustee in Bank-

ruptcy of Tri-State Petroleum, Inc., upon its payment

of three-fourths of the valid lien claims, [R. Tr. March

'24-25, 1964, p. 23. line 26, to p. 24, line 3] or was

agreeable to sell the property and transfer to Tri-State

Petroleum, Inc. or its Trustee its three-fourths interest

after the valid lien claims were paid from the sales price.
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It is clear that J. D. Amend was in actual possession

of, and was holding this property for the benefit of

Tri-State Petroleum, Inc. and himself as per their in-

terests at the time of the filing of the bankruptcy pro-

ceedings herein.

Furthermore, Mr. Amend has voluntarily appeared in

this proceeding and has submitted himself to the sum-

mary jurisdiction of the Bankruptcy Court and is seek-

ing substantially the same relief as the Trustee herein.

None of the three respondents who objected to the

summary jurisdiction of the Bankruptcy Court were ever

in the possession of the property and at no time were

any of them the owners thereof. They are nothing more

than lien claimants against property admittedly owned

jointly by the debtor and J. D. Amend. Of course, the

only respondent now complaining is Baker & Taylor.

The Trustee has never questioned the fact that Baker

& Taylor performed its work in accordance with its

drilling contract entered into between itself and Tri-State

Petroleum, Inc. on Section 54, and that Tri-State Pe-

troleum, Inc. owed it a balance on the account in De-

cember, 1962.

Neither is there a dispute about the proper perform-

ance by Baker & Taylor in drilling the well on Section

2 under its drilling contract with J. D. Amend.

The dispute arises over the fact that it applied funds

mailed to it for the payment of the drilling costs on Sec-

tion 2, fR. Tr. March 24, 25, 1964, p. 164, line 7, to p.

165, line 12] to the balance due it by Tri-State Pe-

troleum, Inc. for the drilling work on Section 54.

Even though the two checks of $20,000.00 each which

it mailed directly to Baker & Taylor had no indica-
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tion on the checks themselves that the funds were to be

applied upon the drilling costs of Section 2, yet Roy

Bulls, secretary of Baker & Taylor was informed by J.

D. Amend that Tri-State had promised to send this

money for this particular purpose and requested that he

be informed when it arrived, and Mr. Bulls did inform

Mr. Amend that it had been received. Mr. Amend was

not informed of the fact that Baker & Taylor had applied

any of these funds on the old account of Tri-State Petro-

leum, Inc. until the following May, 1963, a period of

almost five months. (See Amend testimony bottom

p. 5, Appellant's Appendix 10.)

Tri-State Petroleum, Inc. had agreed with J. D.

Amend to pay the drilling costs to Baker & Taylor for its

three-fourth interest in the lease and well, and the

President of Tri-State Petroleum, Inc. testified that the

three $20,000.00 checks were mailed for this purpose,

and Mr. Bulls of Baker & Taylor was so informed by

Mr. Amend, and was familiar with the working ar-

rangement between Amend and Tri-State and accepted

Tri-State as a proper person to pay the obligation of

J. D. Amend. (See Cited Testimony of Both Amend

and Bulls.)

Appellant in its brief under the heading "Argument"

on Page 47, contends

:

"The Trustee, by his agents, claimed the debtor

to be entitled to only 20^^% of the well and lease

involved. He listed 66% interest owed by others,

including 25% by J. D. Amend."

This statement of counsel for Appellant is based upon

a report filed by the Trustee on the 9th day of August,

1963, long before he knew the true facts of the case,
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and which was not offered in evidence or called to the

Special Master's attention at the time of the hearing

herein, and not found by the Special Master to be true.

[See Findings of the Special Master Numbers VIII

and XIX, Conclusions of Law, and Order.]

It should be explained, however, that percents in this

gas well were sold by the debtor, but the purchases of

these percents elected to file claims in this Chapter X
proceeding instead of demanding their percents under

the rule of law announced by this Honorable Court in

Woods ct al. V. Deck, 112 F. 2d 72>^. and objections

to said claims have been overruled by the Special Master

and his report thereon to the District Judge recommend-

ing the allowance of the claims is pending as this is

being written. This leaves the Trustee with the exact

three-fourths interest, as set forth in Amend's letter

of February 11, 1963, set forth in Appellant's brief as

Appendix, Exhibit 7.

Should there be any question about the correctness of

the record on this point at the time of argument, the

Trustee will move to augment the record on appeal by

producing proof of the above by a certification of this

part of the Referee's record.
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ARGUMENT.

Exclusive Jurisdiction of the Debtor and Its

Property, Wherever Located.

Section 111 of Chapter X reads:

"Where not inconsistent with the provisions of

this chapter, the court in which a petition is filed

shall, for the purposes of this chapter, have ex-

clusive jurisdiction of the debtor and its property,

wherever located."

In Volume 6, Collier on Bankruptcy, 14th Ed., at

pages 571, 572 and 573, it is said:

"Former §77B(a) contained a sentence couched

in somewhat similar language, but it was rather

vaguely worded so that there was some difference

of opinion as to when jurisdiction attached. Present

§111 is stated in such fashion as to remove any

doubt that the jurisdiction conferred devolves upon

the court at the time the petition for reorganization

is filed.

The broad grant of jurisdiction to the reorganiza-

tion court by §111 is an essential element in the

statutory scheme. Yet, as we shall see more clearly

in subsequent discussions, it does not present any

novel concept. The jurisdiction of the federal dis-

trict courts sitting in bankruptcy is limited to mat-

ters conferred by statute or implied therefrom. In

ordinary bankruptcy proceedings, once the petition

is filed, the district courts as courts of bankruptcy

are vested by Section 2 of the Act with exclusive

and paramount jurisdiction—within the limits fixed

by the Act—to administer the bankrupt's estate

wherever located, to determine all liens and claims
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pertaining thereto, and to prcvc^it by proper orders

the doing of anything that zvill at any stage of the

proceedings, tend to embarrass or interfere with

the court in the administration and distribution of

that estate. The district court sitting in reorganiza-

tion proceedings is a court of bankruptcy. More-

over, §§112 and 114 expressly give the court in

reorganization proceedings the jurisdiction and pow-

ers of a bankruptcy court both before and after

the approval of a reorganization petition.

Hence, in a general way § 1 1 1 seems repetitious

of existing power, but this is not wholly so. In

order to insure that no break might be found in

the statutory framework, an express grant of au-

thority gives special emphasis to the reorganization

court's special power. More important, the pro-

vision, occurring as it does, within the precincts of

Chapter X, warrants a construction of the lan-

guage in keeping with the context of the chapter.

And accordingly a broader significance results, con-

sonant with the wider scope of the reorganization

proceeding. Thus we shall discover that the reor-

ganization court may bring its authority to bear

upon creditors in situations not possible in ordinary

bankruptcy. And the words 'wherever located', con-

strued in the light of the purposes of Chapter X,

permit the process of the reorganisation court, in

giving effect to its summary powers over the

estate, to run outside the state zvhere the court

sits, a result not permissible in ordinary bankruptcy

zvhere ancillary proceedings arc necessary to imple-

ment the court's jurisdiction in such cases. The es-

sential purpose remains: to render the authority
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a7id control of the reorganization tribunal para-

mount and all-embracing to the extent required to

achieve the ends contemplated by Chapter X; and

to exclude any interference by the acts of others

or by proceedings in other courts zi'hcrc such activi-

ties or proceedings tend to hinder the progress of

reorganization.

It should be borne in mind, however, that §111

does not stand alone, and there is no necessity to

stretch the words of the section to the utmost limits

to attain the result desired. Such a course perhaps

was compelled under §77B, where the jurisdictional

provisions were not complete, and language in many

of the older cases construing that section should be

read in this light. Under Chapter X, on the other

hand, in addition to the provisions of §§112 and

114, previously mentioned, §113 gives the courts

broad power to grant temporary stays prior to ap-

proval of the petition; §115 authorizes the court to

exercise all powers of an equity receivership court,

once the petition is approved; and §116 confers upon

the court, after the petition is approved, various ex-

press powers, including, in addition to the power

to issue stays under §11 of the Act, the power to

enjoin or stay until final decree the commencement

or continuation of suits against the debtor or its

trustee or any act or proceeding to enforce a lien

upon the debtor's property. Section 148 provides

that the approval of the petition in itself shall, until

otherwise ordered by the judge, operate as a stay

of prior pending bankruptcy, foreclosure or equity

proceedings, and of any act or other proceeding to

enforce a lien against the debtor's property. Sec-
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tions 256 and 257 further insure that the court

may compel the surrender of property held by a

receiver or trustee in a prior pending mortgage fore-

closure or equity proceeding, or held by a trustee

under a trust deed, or a mortgagee under a mort-

gage. All of these express powers, then, make it

unnecessary in many instances to rely on the gen-

eral terms of §111, except, perhaps, to reinforce the

specific grants. If this is remembered many diffi-

culties of construction will be avoided." (Emphasis

ours.)

Volume 6, Collier on Bankruptcy. 14th Ed., at page

574 quotes from Senate Report No. 1912, wherein it is

said:

"Section 111, which is an amendment of Section

77B(a), gives to the court exclusive jurisdiction

over the debtor and its property, wherever located,

from the time of the filing of a petition under

this chapter. More effective and orderly procedure

is provided by thus eliminating the doubts which

presently exist under Section 77B as to the nature

and extent of the court's jurisdiction before the

entry of an order approving a petition."

In holding that all property which the debtor has,

1 or may claim an interest, passes under the control of the

I
Bankruptcy Court, the Court in /;/ re Cuyahoga Fi-

nance Co., 136 F. 2d 18 at 20, says

:

"The vital question on this appeal is whether the

jurisdiction of the court ceases after restraining a

pledgee creditor from disposing of the pledged as-

sets in his possession without the consent of the

court or whether such jurisdiction extends to de-
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termine setoffs of the debtor without the consent of

the creditor. It is settled law that upon the filing

of a petition under Chapter X of the Bankruptcy

Act, all property in which the debtor has, or may

claim, an interest passes under the control of the

Bankruptcy Court, and upon approval of the peti-

tion, title vests in the trustee or the debtor in pos-

session as of the date of the filing of the petition.

11 U.S.C.A. §557, 52 Stat. 888; Cross v. Irving

Trust Company, 289 U.S. 342, 344, 53 S.Ct. 605,

77 L.Ed. 1243, 90 A.L.R. 1215; Isaacs v. Hobbs

Tie and Timber Company, 282 U.S. 734, 737, 51

S. Ct. 270, 75 L.Ed. 645. The jurisdiction of the

court is not limited to the administration of the

property which admittedly belongs to the debtor,

but also extends to the determination of the ques-

tion of title. Ex Parte Baldivin, 291 U.S. 610, 54

S.Ct. 551, 78 L.Ed. 1020. To this end the Bank-

ruptcy Court may enjoin creditors collaterally se-

cured from selling or disposing of such collateral

without the consent of the court and may make all

orders necessary to prevent hindrance or delay in

the preparation and consummation of the plan of re-

organization. Continental Illinois Nat. Bank &
Trust Co. V. Chicago, Rock Island & P. Raihvay,

294 U. S. 648, 676, 55 S. Ct. 595, 79 L. Ed. 1110."

In a case decided prior to the enactment of Chapter

X, and in passing upon the extended jurisdictional pow-

ers of the Bankruptcy Court under the provisions of

Sections 77A and 77B, it is said:

"Our conclusions are that the jurisdiction of the

bankruptcy court in proceedings under 77B has

been extended by Sections 77A and 77B so that it
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includes all of the property of the debtor, where-

ever located, even if such property is in the posses-

sion of a Henholder, and even if such possession has

continued for more than four months prior to the

initial petition of the debtor under Section 77B

;

and that the trial court had jurisdiction to enter-

tain the petition here in controversy; and in the

exercise of its discretion, to grant or deny the pray-

er of said petition upon the merits thereof."

Grand Boulevard hvv. Co. v. Strauss, 78 F. 2d

180, at 185.

As to the nature of the court's exclusive jurisdiction

and the summary jurisdiction, see \"ol. 6, Collier, 14th

Ed., beginning at pages 576 to 595.

A litigant otherwise entitled to object to the sum-

mary jurisdiction of the bankruptcy court may con-

sent to the summary jurisdiction, just as J. D. Amend

has done, thereby giving the bankruptcy court jurisdic-

tional power to summarily determine the issues involved.

See Vol. 6, Collier, 14th Ed., pages 595 to 598, and cita-

tions thereunder.

At page 595 of the above citation it is pointed out

that prior to the enactment of Chapter X in 1938, the

court had summary jurisdiction under Section 77B

where consent was given by the litigant who could have

otherwise demanded a plenary suit, and after calling

attention to the fact that Chapter X of 1938 expressly

made Section 23 of the Bankruptcy Act inapplicable in

reorganization proceedings, says that Section 2A(6)

and (7) gives the court this power. See page 596 of the

above citation.
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If J. D. Amend, who had possession and control of

the property in question for himself and as agent for

the debtor, had contested the right of the debtor to this

property and had objected to the summary jurisdiction

of the bankruptcy court to hear and determine the is-

sues, an entirely different, although not fatal, question

would be before the Court. But instead of J. D. Amend

objecting, he is consenting to the summary jurisdiction

of the Bankruptcy Court and conceding that the bank-

rupt does have a substantial interest in this property,

which it has partly paid for by paying Baker & Taylor

$60,000.00 for drilling this gas well, and Amend re-

quests the Court to determine this interest.

While it is conceded by the Trustee that J. D. Amend

signed the drilling contract with Baker & Taylor to

drill this well and thereby became liable for the amount

due under the drilling contract, yet the evidence shows

that J. D. Amend took the $20,000.00 check of Tri-

State of December 15, 1962, which was payable to

Baker & Taylor Drilling Co. and earmarked for the

drilling on Section 2, handed it to the Secretary of the

company, Roy Bulls, and told him in effect that he had

made an agreement with Tri-State to pay this drilling

cost for an interest in this property, and if Tri-State

failed to send these payments (payments on the Section

2 contract) that he wanted to know about it, because

he thought he had someone else whom he could sell

it to. Within a few days Roy Bulls, the Secretary,

called J. D. Amend and told him that the company had

received the three $20,000.00 checks, or $60,000.00,

which statement lulled Mr. Amend into a sense of

security and according to the uncontradacted testimony

of Amend, he was not informed that Baker & Taylor
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had applied a portion of this $60,000.00 to an old in-

debtedness of Tri-State for the drilling of the well on

Section 54 until the following May. (See testimony of

J. D. Amend hereinafter quoted.)

The fact that Baker & Taylor knew of the agreement

between J. D. Amend and debtor is apparent for the

reason that the first (December 15th) $20,000.00 check

from Tri-State was applied upon the Section 2 Amend

account, and when Baker & Taylor found a surplus of

$0,963.37 from the December 20th check of Tri-State,

after paying the old account of Tri-State in full, it with-

out further authority or question applied this balance

upon the J. D. Amend account for the drilling of the

Section 2 well. Certainly Baker & Taylor would not have

been using this money of Tri-State to pay a debt of

J. D. Amend unless it had been previously told so to do,

knew all about the transaction, and approved of the

Amend-Tri-State agreement. It also knew that this

same agreement had prevailed between Amend and Tri-

State on the two previously drilled wells, and that Tri-

State had paid the drilling costs. (See testimony of J. D.

Amend and Roy Bulls, Appendices 10 and 11, Appel-

lant's brief, and testimony hereinafter set out in Appel-

lee's brief.)

Inasmuch as some of the Tri-State checks previously

given to it for prior drilling had bounced (the $30,-

000.00 check) it realized that the credit of J. D. Amend

^vas better, and that it had better try and settle the

Tri-State account while it could. It just might possibly

get away with it.

Baker & Taylor, whose only claim is that of a secured

creditor upon property admittedly belonging in part to

the estate, has no standing to object to the summary ju-
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risdiction of the Bankruptcy Court's determination of

the amount and validity of its secured claim. It is not an

adverse claimant, holding property adversely to Tri-

State. Amend is not an adverse claimant to Tri-State,

because he admits Tri-State's interest, and also consents

to summary jurisdiction.

We have heretofore, on pages 16-19 of this brief

quoted from Vol. 6 Collier, 14th Ed., pp. 571, 572 and

573, and we have italicized on pages 17-18 of this brief

the statement to the effect that after the filing of the

petition in bankruptcy, district courts, as courts of

bankruptcy, are vested by Section 2 of the Act with ex-

clusive and paramount jurisdiction—within the limits

fixed by the Act— (and the limit fixed by the Act

under Chapter X is property of the debtor, wherever

located) to administer the bankrupt's estate wherever

located, to determine all liens and claims pertaining

thereto, etc.

Bankruptcy Courts are constantly passing upon the

amount and validity of lien claims of all kind upon the

properties of bankrupts in both straight bankruptcies

and Chapter X proceedings, liens upon both real and

personal property.

Vol. 1, Collier on Bankruptcy, p. 257, No. 2.46

and citations thereunder

;

In re Greyling Realty Corp., 7A F. 2d 734;

Continental Illinois Nat'l Bank & Trust Co. of

Chicago v. Chicago R.I. & P. Ry. Co., et al.,

294 U.S. 648, 55 S. Ct. 595;

In re Cuyahoga Finance Co., et al., 136 F. 2d

18;
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Ex parte Baldimn, et al, 291 U.S. 610, 54 S.

Ct. 551;

Clark Bros. Co. v. Portex Oil Co., et al., 113

F. 2d 45 (9th C.C);

Heffron v. Western Loan & Bldg. Co., 84 F.

2d 301 (9th C.C);

Isaacs V. Hobbs Tie & Timber Co., 282 U.S.

734, 51 S. Ct. 270.

Also:

Miller v. Sulmeyer, 263 F. 2d 513;

Moore v. Bay, 248 U.S. 4, 52 S. Ct. 3

;

Markwell & Co. v. Lynch, 114 F. 2d 2>7Z;

Jitbas V. SampseU, 185 F. 2d iiZ;

Woodruff t'. Laiigharn, 50 F. 2d 532;

In re Bowers, ii F. Supp. 965.

The Bankruptcy Court Had Summary Jurisdiction

to Determ.ine the Questions of the Validity and
Amount of Valid Liens Standing of Record
Against Its Property, Wherever Located.

W'e fail to see how one can escape the conclusion that

the Bankruptcy Court, in a Chapter X proceeding,

has unquestioned summary jurisdiction in this Chapter

X proceeding, under the broad powers granted by Con-

gress in such cases, to determine the amount and validity

of all liens of record against the property, where^'er lo-

cated, in which the debtor admittedly owns and claims

a substantial interest.

, Debtor had paid to Baker & Taylor $60,000.00 to cover

! the drilling costs of the gas well, which under the agree-



—26—

ment between Amend and the debtor, was a substantial

part of the consideration to Amend for a three-fourths

interest in this well and lease. The debtor therefore

had the right to question the validity of the Baker &
Taylor lien and claim, which it had paid with its checks

and funds for the very purpose of acquiring an interest

in this property.

J. D. Amend had informed Baker & Taylor, through

its secretary, Roy Bulls, of the fact that the debtor was

paying the drilling costs on Section 2 to acquire this

interest, and Baker & Taylor accepted Tri-State Petro-

leum's checks for this purpose; so the right of the

Bankruptcy Court in a Chapter X proceeding to de-

termine the validity and amount of the Baker & Taylor

lien and claim against property in which debtor claimed

an interest, seems to be abundantly supported by the

authorities upon this question.

We respectfully submit that the only person who has

a right to dispute or concede a property right in this

gas well and lease would be J. D. Amend, and he ad-

mits and recognizes Tri-State's interest therein, and it is

a property interest within the purview of Section 70a of

the Bankruptcy Act, notwithstanding the fact that the

lease is still held in the name of J. D. Amend. Further-

more, both Collier on Bankruptcy and the courts empha-

size that property which the debtor has or may claim

an interest in passes under the control of the Bank-

ruptcy Court in Chapter X proceedings.

See:

In re Cuyahoga Finance Co., 136 F. 2d 18 at

p. 20.
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Jurisdiction as to the Subject Matter and the Person
of Baker & Taylor Drilling Company.

The subject matter here, insofar as Baker & Taylor is

concerned, is the validity and amount of its claimed

lien, which it filed of record against property in which

the debtor admittedly has an interest. The filing

of this lien by Baker & Taylor upon a property in which

the debtor claims and has an interest, gives the Bank-

ruptcy Court jurisdiction under Section 2 of the Bank-

ruptcy Act and Sections 111, 114, 115 and 116 of Chap-

ter X of the Bankruptcy Act. not only to determine the

amount and validity of this lien, but to take such other

steps and to make such orders by way of injunction or

otherwise to protect the Trustee and the bankruptcy es-

tate against unwarranted attacks, which would embar-

rass the Court or the Trustee in the proper adminis-

tration of this estate, and in perfecting a Plan of Re-

organization. Baker & Taylor, by the recording of this

lien upon which the bankruptcy estate has and claims

an interest, placed itself in a position where the lien is

subject to attack by the Trustee in this Chapter X pro-

ceeding. The fact that Baker & Taylor Drilling Co. has

its offices and does its business in the State of Texas

has no bearing upon the situation in a Chapter X pro-

ceeding, even though the property is also located in the

State of Texas.
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Summary Jurisdiction to Determine Rights as Be-

tween Baker & Taylor Drilling Co. and J. D.

Amend, and, Summary Jurisdiction to Enjoin

Actions by Baker & Taylor Drilling Co. Against

J. D. Amend.

The above two points will be presented as one. We
concede that the Bankruptcy Court would not have

jurisdiction over a dispute between Baker & Taylor and

J. D. Amend, where Tri-State Petroleum, Inc. or its

property or property rights were not so involved and ad-

versely affected. We also recoginze that the question of

summary jurisdiction in such cases presents a question of

law more difficult of solution than the mere question of

the right of summary jurisdiction over Baker &
Taylor where they have filed a Hen against property

in which the debtor has a substantial interest.

However, the Bankruptcy Court is not impotent to pro-

tect its judgments against persons who are involved in

a proceeding out of which the bankruptcy judgment

arose and who, if permitted to litigate the same matter

in another court, might possibly secure a judgment which

might and could be the means of impressing a lien or

a cloud upon debtor's property and thereby impede or

embarrass the proper administration of the bankruptcy

estate and the perfection of a Plan of Reorganization.

It is obvious that such a lien obtained against J. D.

Amend and filed of record in such litigation would ad-

versely affect, impede and embarrass the proper admin-

istration of the bankruptcy estate, just as much as if

the Hen were directly against the debtor itself. The se-

curing of a new lien based upon the non-payment of the

driUing costs against J. D. Amend would place the bank-

ruptcy estate right back where it found itself before
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the hearing in the Bankruptcy Court and would render

wholly ineffective the judgment rendered herein decree-

ing that Baker & Taylor has no lien. It would be much

like clipping a blade of grass for it to grow again. The

obligation of the debtor corporation to Mr. Amend to

pay the drilling costs would be revived notwithstanding

the fact that Baker & Taylor had received Tri-State's

checks to pay this cost with full knowledge at the time

of the purposes and reason for which these checks were

issued.

A State Court judgment against J. D. Amend in this

case would more directly and effectively affect the rights

of the debtor than it would J. D. Amend, because one

of the conditions and considerations of the debtor

acquiring full title to this property is its payment of

i

the drilling costs. If Baker & Taylor were permitted

to go into state court and were so fortunate as to ob-

tain a judgment against J. D. Amend for a portion of

,
the drilling costs, then J. D. Amend would be justified

I! in demanding of Tri-State Petroleum, Inc. the payment

of such a judgment before he delivered title to three-

j
fourths interest in the gas well, notwithstanding the fact

that it has already paid the $60,000.00 for this very pur-

pose. So in view of this situation, Tri-State Petroleum,

I

Inc. has a far greater interest in such a suit than J- D.

Amend. It is also interested in seeing that further liens

! are not filed against the property. In either situation

the progress of this plan of reorganization and the

I proper administration of the estate would be impeded and

i embarrassed and the judgment of the Bankruptcy Court

1 would be wholly ineffective.

This is the very thing of which Collier on Bankruptcy,

above cited, speaks when it says that the Bankruptcy
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Court may determine all liens and claims pertaining to

the property, and has power to prevent by proper order

the doing of anything that will at any stage of the pro-

ceedings, tend to embarrass or interfere with the Court

in the administration and distribution of the estate.

It must be remembered that before any drilling by

Baker & Taylor was commenced upon the property

in question, J. D. Amend, who held the lease and drill-

ing rights on Sections 56, 54 and 2, entered into an oral

contract with the debtor corporation whereby the debt-

or corporation would acquire a three-fourths interest

in each of the properties where wells were drilled, 1st,

by the payment of the drilling costs which, on each of

the wells, were approximately $60,000.00; and 2d, By

paying three-fourths of the costs and expenses neces-

sary to place the wells upon production. That Baker &
Taylor knew of this arrangement is obvious from the

facts that it did the drilling of each of these three wells

and accepted debtor's checks therefor : it executed a drill-

ing contract upon Section 56 with J. D. Amend, upon

Section 54 zvitli Tri-Statc Pcfrolciim. Inc.. and upon

Section 2 with J. D. Amend. Yet it was Tri-State's

checks or money which, in each instance, paid the drill-

ing cost to Baker & Taylor for each well. It was a

joint Venture undertaking between J. D. Amend and

debtor and Baker & Taylor knew it.

And in this connection the cross-examination of G. D.

Bowie, Jr., Treasurer of Baker & Taylor Drilling Co.,

at page 48, Reporter's Transcript of July 1st and 2,

1964, is interesting and enlightening where, at page 51,

line 5, ATr. Bowie said:

"A. Like I said, the accounts are synonymous

and the checks were interchanged bet\\een the two
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companies, and it is very difficult for the book-

keeper to determine where they should go." (Em-

phasis ours.)

Mr. Bowie, at page 49, line 19, Reporter's Transcript,

also testified:

''A. When the check is received, my bookkeeper

saw it was from Tri-State and she gave it to the

Tri-State account. Analysis later indicated that she

made the wrong application."

In each instance where Baker & Taylor and J. D.

Amend were involved, Tri-State was also involved, in

that it was acquiring an interest in each of the wells

drilled by the payment of Baker & Taylor's drilling costs.

Because of evidence such as the above, because of

the way in which the last $20,000.00 check was divided

between the account of J. D. Amend and that of Tri-

State, and because of the conversations between J. D.

Amend and Roy Bulls, Secretary of Baker & Taylor,

as testified to by J. D. Amend, whose testimony the

Special Master found to be true, and based upon the

testimony that Roy Bulls called J. D. Amend and told

. him that his company had received the three $20,000.00

! checks, the Special Master came to the conclusion that

Baker & Taylor were informed of and knew the pur-

j

pose for which the three $20,000.00 checks were mailed,

and that Baker & Taylor were in effect told at or about

the time the checks were received to apply same upon

the Section 2 account in the name of J. D. Amend,

and that the call from Bulls to Amend that the full

$60,000.00 had been received from Tri-State estopped

Baker & Taylor from later claiming otherwise.

The three $20,000.00 checks were mailed to J. D.

Amend and to Baker & Taylor by Tri-State for the pur-
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chase from J. D. Amend of an interest in the g-as well

pursuant to an agreement of purchase. While these

checks were intended to pay an oblig'ation which J. D.

Amend owed Baker & Taylor, they were the considera-

tion to J. D. Amend for an interest in the gas well, and it

is obvious from all the evidence, including such reason-

able inferences as can be drawn therefrom, that Baker &
Taylor knew this, and sanctioned and agreed to such

arrangement, at least by its conduct in accepting Tri-

State's money for J. D. Amend's debt.

Now, if as held by the Special Master, this debt has

been paid in full, then it is obvious that Baker & Taylor

has no lien claim growing out of the drilling- of the

well on Section 2 which it can assert against this prop-

erty which belongs to J. D. Amend and Tri-State, as

per the Special Master's ruling.

If Baker & Taylor were permitted to pursue J. D.

Amend in an attempt either to enforce its claimed lien

or for a money judgment in another court, such

action would vitally and adversely affect the rights of

the debtor estate, in that a lien against the property by

way of a foreclosure or judgment lien would be a lien

against the whole of the property, and embarrass and

interfere with the proper administration of the debtor

estate.

The Bankruptcy Court would in such circumstances

have power to stay, by injunction, an action by Baker &

Taylor in a state court, upon the same subject matter,

in an attempt to obtain a judgment against J. D. Amend

different from that rendered in the Bankruptcy Court,

because such a judgment would leave the bankruptcy

court judgment open to attack and change in a way

which would be detrimental to and would frustrate and
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impede the proper administration of the bankruptcy

estate.

Counsel for Baker & Taylor has quoted from 28

U.S.C.A., Section 2283, at page 25 of his brief, which

in effect says that a court of the United States may

where necessary in aid of its jurisdiction, or to protect

or effectuate "its judgments" stay a proceeding in an-

other court.

We have not examined the above section closely to

determine whether it is applicable to a Bankruptcy Court,

but we do know that the same rule applies to Bankruptcy

Courts. Otherwise, Bankruptcy Courts would be im-

potent to protect their judgments.

Transaction and Controversy Between

J. D. Amend and Baker & Taylor.

We cannot agree with counsel's statement in its brief

to the effect that the controversy as between J. D.

Amend and Baker & Taylor Drilling Co. is not involved

and is wholly unrelated to the issues involved in this

bankruptcy proceeding.

We contend that the entire transaction out of which

||

Baker & Taylor's claimed indebtedness arose was a three-

party transaction, in which Tri-State was a party, and

Tri-State more than ever became an involved party

when Baker & Taylor placed a lien upon property in

! which Tri-State admittedly held and still holds an in-

i
terest. This is true notwithstanding the fact that the

I
lien claim was asserted against J. D. Amend. It never-

j
theless became a lien and a cloud upon debtor's property,

1 and it happened to arise from an obligation of Amend
which Tri-State had agreed to pay and which, in fact, it

had paid.
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The Bankruptcy Court, because of Tri-State's interest

in this property, had the jurisdictional power under the

provisions of Chapter X of the Act to determine the

vahdity and amount of all liens against this property

because such a claimed lien adversely affected the rights

of the debtor as much, if not more, than it did the rights

of Amend, because if Tri-State had failed to pay Baker

& Taylor the drilling costs on Section 2 as it had agreed

with Amend to do as a part of the consideration for the

three-fourths interest in the well. Amend was and is

still in a position to hold it to the agreement of pur-

chase. I

Since, however, a lien claim was filed and recorded

against the property of debtor after Baker & Taylor had

accepted the debtor's money to pay this obligation with

full knowledge of the agreement between Amend and

the debtor, and the Bankruptcy Court has the power to

prevent, by proper order, the adverse effect of such a

judgment, and to prevent debtor's property and rights

to again become involved by any suits which Baker &
Taylor might attempt, and in fact are attempting

against J. D. Amend.

The above demonstrates what we mean when we say

that the Bankruptcy Court is not impotent to protect and

effectuate its judgments by injunction, as well as pro-

tecting the estate's interest in the property.

Question of Estoppel.

We agree that J. D. Amend signed the contract with

Baker & Taylor to drill the well on Section 2 and thereby

became primarily liable to pay the drilling costs, and had

a right to direct the application of payments on the ac-

count. We contend, however, that he had this right re-

*i
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gardless of whether or not the payments came directly

from him or from another who was obhgated to Amend

to make these payments, and especially so, where Baker

& Taylor was advised of the arrangement and approved

of the same by its acceptance of checks from such

obligor to Amend.

As we have heretofore stated, when J. D. Amend re-

ceived the check dated December 15, 1962 for $20,-

000.00 around the middle of December, 1962 which

was made payable to Baker & Taylor Drilling Company

and earmarked by a statement on the stub of the

check showing that it was intended to be applied upon

Section 2 drilling costs, he took this check to Roy Bulls

and informed Roy Bulls of his agreement with Tri-State

to pay the drilling costs for an interest in the well, de-

livered the $20,000.00 check to Bulls ; told him that he

didn't want to carry a further interest in this well,

that he couldn't afford to, and if Tri-State didn't come

up with the money he wanted to know about it; that

he had some other people he thought would buy the in-

terest ; that he later had a telephone conversation with

Bulls and Bulls said that he had received the third

check in the amount of $20,000.00. or a total of $60,-

000.00.

See Reporter's Transcript of March 24 and 25, 1964,

at pages 14 to 20, where J. D. Amend testified:

"Q. And who signed the contract with Baker &
Taylor for the driUing of that well? A. I did. Let

me correct that a little bit. I entered into the con-

tract with Baker & Taylor but I'm not sure whether

I ever signed the contract or not. But I did enter

into a contract with Baker & Taylor to drill that

well, and the weh was drilled.
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Q. By the Special Master: Was there a writ-

ten contract? A. Yes, there was, but my signa-

ture is not on the copy I have.

O. By Mr. Utley: You are not fighting liabil-

ity on that? A. No, I am not. 1 rather think my

signature is on the other one. I was trying to

establish liability. I did enter into that contract.

The Special Master: Well, the contract itself

hasn't any evidentiary value if counsel will stipu-

late to it.

Mr. Utley: I think the contract is already in

evidence, is it not?

The Witness : Yes, it is.

Q. By Mr. Utley: When was the drilling of

this well commenced on Section 2 ? To refresh your

memory, it was December 2nd, was it not ?

A. Section 2, yes, December 2nd.

Q. And when was it completed? A. About

22nd, as I remember it.

Q. What were the approximate drilling costs

costs on the well on Section 2? A. The cost

was $58,200.00, or $57,200.00, I don't know which,

one or the other.

Q. During the month of December, did you re-

ceive a check from Tri-State Petroleum ? A. Yes,

I did.

Q. On or about what day, do you know? A.

It was about the middle of December.

Q. And was that check made payable to you

or to someone else? A. It was made payable to

Baker & Taylor Drilling Company.

Q. And what did you do with that check?

A. I took it to Baker & Taylor and turned it

over to Baker & Tavlor.
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Q. Who in Baker & Taylor's office did you

turn it o\'er to? A. I turned that check over to

Roy Bulls.

Q. And who is Roy Bulls? A. He is con-

nected with the company, I believe probably as a

vice-president. But he is one of the officials of the

company.

Q. Do you know whether or not this is the

check you turned over to him (indicating) ? I am
referring to check No. 00142 drawn on the Green-

field State Bank by Tri-State Petroleum, Inc., and

signed by Mr. Buntin and Mr. Schlittler, and pay-

able to Baker & Taylor in the sum of $20,000.00.

A. Now, there are three of these checks, and the

dates on these checks are close together, and I did

take one of these checks and turn it over to Baker

& Taylor; but as to which one I did, I can't

definitely say. I don't recognize which one it was.

Q. Was there a stub on the one you turned

over? A. I'm not sure about it.

Mr. Utley : Let's open that deposition.

The Special Master : All right.

Mr. Berry: It will be Exhibit 13, Mr. Utley.

The Witness : I will say this, I believe that there

was a stub on that and it was marked 'Section

2,' but—

Q. By Mr. Utley: I hand you Exhibit 13 of

the deposition, which is a photostat of a check dated

December 15, 1962, for $20,000.00, payable to

Baker & Taylor Drilling Company, drawn on the

Greenfield State Bank, $20,000.00, and the stub

says. 'On account Section 2 $20,000.00.' A. Yes,

I attested to that and I said I believed that was

the check I turned over to Baker & Taylor.
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Q. Now, at the itme you turned that check over

to Mr. Bulls, or Baker & Taylor, did you have any

conversation about the payment of the drilling costs

by Tri-State? A. Yes, I did.

Q. And was anyone else present other than you

and Mr. Bulls, at the time? A. No, I believe not.

Q. And where was the conversation held? A.

It was in the office of Baker & Taylor Drilling

Company.

Q. And what was that conversation? Will you

relate it? A. We were both aware of some of

these checks that hadn't been paid, from Tri-State.

Q. You mean some had bounced? A. Yes; and

and I told Roy, that is Roy Bulls, that I didn't

want to carry a further interest in this well. I

couldn't afford to, and that if Tri-State didn't

come up with the money, or Mr. Schlittler or who-

ever was supposed to furnish the checks, that I

wanted to know about it, that I had some other

people I thought would buy my interest.

Q. Did you tell him how much they were sup-

posed to pay ? A. Yes, I did.

Q. What did you tell him? A. $60,000.00; and

he told me that he would notify me as to whether

he got the checks or not.

Q. Did you later have a conversation with him?

A. Yes, I did.

Q. And was it personally or by telephone? A.

It was by telephone. He called me and told me

that he had received the third check in the amount

of $20,000.00, or a total of $60,000.00.

Q. Now, I am going to show you

—

The Special Master: Shall we take these one at

a time? You haven't got the first check or the stub

in yet.
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Mr. Utley: Well, we do not have the attachment

of the stub ; but they are in evidence.

The Witness : They are all in evidence.

The Special Master: The check will be received,

No. 00142, for $20,000.00, drawn on the Green-

field State Bank by Tri-State Petroleum, Inc.,

payable to Baker & Taylor Drilling Company,

Exhibit 5; and Exhibit 13 attached to the deposition

will be marked as Trustee's Exhibit 6 by reference

to the deposition.

Q. By Mr. Utley: Now, I am going to show

you a check dated December 17, 1962, in the sum of

$20,000.00, payable to Baker & Taylor Drilling

Company, signed by Tri-State Petroleum, Inc., by

Mr. Schlittler and Mr. Buntin, drawn on the Green-

field State Bank. It appears to have been paid on

12-18-62. Have you seen that check before? A. No,

I haven't. I have seen a photostat of that, but I

haven't seen that check.

Q. You didn't personally handle that check? A.

No, sir.

Q. If it was mailed, it was mailed direct to

Baker & Taylor and not through you? A. No. I

can say definitely I didn't handle it, and I believe

the other one was the one I handled.

O. Here is check 00156, drawn on the same

bank, signed by the same parties, payable to Baker

& Taylor. Did you personally handle that check ? A.

I believe not, no. I believe the status would be the

same as on the other check that was sent direct.

Mr. Utley: Do you have any objection to offer-

ing the originals in evidence ? The photostats are in,

but I thought we might as well have the originals

in.
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Mr. Berry: No objection.

Mr. Utley : I would like to offer them, Your

Honor, as exhibits next in order.

The Special Master: The check 127, dated De-

cember 17th, will be Trustee's Exhibit 7, and

check No. 156 dated December 20th will be No.

8.

Q. By Mr. Utley : Mr. Amend, was there any

particular reason why you told Mr. Bulls if this

$60,000.00 was not paid you wanted to know about

it? A. Yes, there was. As I just stated, T wanted to

do something else with this

—

Mr. Berry : If it please the court, I didn't under-

stand that to be a question as to what he told Mr.

Bulls.

Mr. Utley: Well, I think he has answered the

question.

Q. Now, did you tell Mr. Bulls what the rea-

son was? A. Yes, I told him.

Q. What did you tell him ?

The Special Master: Just state the conversation

between yourself and Mr. Bulls.

The Witness : I told him this, that I didn't want

to carry that interest myself, and unless it was paid

off by these people that I wanted to sell the interest

elsewhere.

Q. By Mr. Utley: And then is when he told

you he would let you know if the checks— A. He

agreed to let me know if and when he received the

checks.

Q. If he had informed you contrary to the fact

that the $60,000.00 had been paid, did you have an-

other place to sell that interest?

Mr. Berry : This is immaterial, please the court.

The Special Master : Sustained."
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It is our contention that the only reasonable inference

which can be drawn from the above testimony is that

Amend told Roy Bulls, who was Secretary of Baker &
Taylor Drilling Co., [see R. Tr. July 1-2, 1964, p. 66],

that he had entered into an agreement to sell Tri-State

an interest in this well on Section 2 and that the con-

sideration to be paid of $60,000.00 was to come from

Tri-State in the form of payment to Baker & Taylor of

these drilling costs in the total sum of $60,000.00, and

I

if it wasn't paid. Amend wanted to be informed be-

cause he didn't want to carry this interest himself and

he had some other people he thought would buy it; that

Bulls promised to keep him informed, and in fact later

called Mr. Amend and told him that he had received

the third check of $20,000.00 or $60,000.00.

If this isn't the equivalent of saying to Amend that

the drilling cost on the Section 2 well had been paid,

then I frankly do not know what to call it. Amend
later testified that he was not informed that some of

this money had been applied on the old Tri-State Ac-

count until about May 1, 1963. [See R. Tr. March,

1964, p. 7Z, lines 3-6; R. Tr. July, 1964, p. 95, line 26.]

Furthermore, the testimony of G. D. Bowie Jr., R.

Tr. of July 1st and 2nd, 1964 beginning page 48,

line 1 1 to line 4, page 56, shows the confusion which

i|
existed as to the entries of Tri-State's checks by Baker

I
& Taylor, and that it considered Tri-State's account and

I

that of J. D. Amend synonymous.

Testimony of Roy L. Bulls.

While Mr. Bulls wavered on some of the points in

question and seemed to be confused, there was one thing

on which he agreed with Mr. Amend and that was that

they had an understanding to keep each other informed,
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and that he did inform Mr. Amend about having re-

ceived the other two cheeses of $20,000.00 each.

Mr. Bulls says that he had conversations with Mr.

Amend about receiving $20,000.00 checks [Tr. p. 72,

line 9.] At page 7Z of the transcript the conversations

were "before the time of the completion of the Wil-

bank's well" and he thought they were ''in J. D.'s of-

fice," that no one was present except he and Mr. Amend.

That "it was agreed between J. D. and I that he should

—that should he get any moneys in payment of the

drilling he would let me know, and if any should come

to us I would let him know." [Tr. p. 7Z, line 19.]

While Mr. Bulls says this referred to the Nusbaum

well, he immediately thereafter said it referred to all

three wells, and was over a period of time. At the

beginning of page 7Z of the transcript, the Wilbanks

well, which is Section 2, was specifically referred to.

On page 74, lines 19 to 21, the conversations were

short and "usually in connection with or at the same

time as one of the progress reports." He says he made

one trip down to Amend's office about getting money

specifically on the Nusbaum well [Tr. p. 74, lines 25-

26] but that was "before the commencement of the Wil-

bank's well." (Emphasis ours) [Tr. p. 75, lines 1-3.]

All costs on the drilling of the well on Section 56

had been paid. Therefore, any conversation about money

during the drilling of the Wilbank's well was about

that one well.

At page 71 , Hne 18 of the transcript, Mr. Bulls was

asked the following questions, to which he gave the

following answers

:

"Q. Was it by telephone or in person? A. By

telephone.
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O. Was it more than one time, or do you

know? A. I thinlc on two occasions checks were

received in our office and I called J. D. and told

him the checks had been received."

This was before the completion of the Wilbank's

well. [Tr. p. n, line 26.]

At Tr. page 78, line 24. Mr. Bulls says

:

"I probably stated it (the check) was from Tri-

State." He says this was per our agreement "mine

and J. D.'s agreement." [Tr. p. 79, lines 1-7.]

At Tr. page 80, line 2, Mr. Bulls says

:

'T remember I think calling him on a second check

that we received in the mail." — (Emphasis ours)

—"That we had received a check for $20,000.00."

He testified [Tr. p. 80, line 14] that Mr. Bowie

merely told him that the checks were in.

We submit that the words "the checks" refer to the

two $20,000.00 checks which had been mailed directly

to Baker & Taylor. Mr. Amend delivered the one that

was mailed to him.

Mr. Bulls says that he docs not think that he told

Mr. Amend that any money had been paid on the drill-

ing contract on Section 2 [Tr. p. 82, line 21] but he

does not testify positively. When Amend talked to him

at the time the first $20,000.00 check was delivered,

they were talking about the present drilling cost on Sec-

tion 2, and any subsequent conversation about Tri-

State's payments, especially in three separate sums

which would equal the costs of the drilling of the Wil-

bank's well, should be understandable in ordinary every-

day language.
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It will be recalled that Mr. Bulls said he went to

Amend's office once about payments on the Nusbaum

well [Tr. p. 74, Hne 25.] At [Tr. p. 83, line 11] Mr.

Amend gave to Mr. Bulls two checks of $5,000.00 each

(these checks are in evidence) from Tri-State in pay-

ment on the Nusbaum well.

Mr. Amend never told Mr. Bulls that he would pay

for the drilling of the well on Section 54. [Tr. p. 84,

line 24.] Mr. Amend did agree to pay for the drilling

of the well on Section 2 if Tri-State did not. [Tr. p.

85, lines 1-8.] Amend signed the contract for the drill-

ing of the well on Section 2.

Mr. Bulls never told Mr. Amend what the balance

was on Section 54 well. He did not know. [Tr. p. 86,

line 6.] For all he knew, when Mr. Amend gave him the

two $5,000.00 checks from Tri-State [Tr. p. 83, line

11], that could have paid all that was due on the Nus-

baum zuell.

Mr. Bulls was asked [Tr. p. 88, line 24, to p. 89,

Hne 26.]

"Q. Now, did you call him up when two sep-

arate checks came in for $20,000.00 each, didn't

you? A. Yes.

Q. And you knew that one $20,000.00 check

had been delivered to the office, didn't you, by Mr.

Amend? A. Yes.

Q. And didn't you tell him when you got the

last $20,000.00 check through the mail that you

had received the $60,000.00, three checks for $20,-

000.00 each? A. I never mentioned the total fig-

ure.

Q. But you knew there were three $20,000.00

checks that came in about that time, didn't vou? A.
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yes.

Q. And you mentioned that to Mr. Amend,

didn't you? A. I don't remember mentioning that

to him. I merely remember making the two sep-

arate calls telling him that a $20,000.00 check had

been received each time.

Q. And didn't you tell him that you had re-

ceived the full $60,000.00 ? A. No, sir.

Q. Well, you received the $60,000.00 at that

time, hadn't you? A. I guess we had.

Q. And your understanding with Mr. Amend
was that if he got in checks he would let you know

and if you got in checks you would let him know,

is that right? A. Yes, that was my understanding."

REPLY TO APPELLANT'S BRIEF.

Appellant under the heading of "Statement of the

Case" makes incorrect and misleading statements as to

the facts of the case. At pages 15 and 16 of its brief,

in referring to the checks dated December 17th and

20. 1962 for $20,000.00 each from Tri-State Petro-

leum, Inc., it says: "Baker & Taylor received no direc-

tion from anyone as to how it should be applied." We
submit that the quoted conversation between J. D.

Amend and Roy Bulls was sufficient to convey to the

Secretary of Baker & Taylor the fact that Tri-State was

sending the money with which to pay the drilling costs

on the Section 2 well, and the telephone calls from Bulls

to Amend clearly indicated that it had been so received,

and the Referee-Special Master so found, which is

ample under General Order 47.

The deposit of the check dated December 17th on

December 13th is admitted. (Brief, p. 15.) Baker &
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Taylor, therefore, made application of this check to the

Tri-State account four days before its authorized date.

Also, Appellant attempts to excuse the application of

the check dated December 17th because "Tri-State Pe-

troleum, Inc., did not owe Baker & Taylor Drilling Co.

any debt at the time of the receipt of check No. 127

except for the drilling of the Nusbaum well.

Yet, according to Appellant, it without any direction,

applied $9,963.37 of the $20,000.00 check of Tri-State

toward the payment of the J. D. Amend account for the

drilling of the well on Section 2 on December 17, 1962,

the very day that No. 127 was dated. This application

on the J. D. Amend account was not made until the old

Tri-State account was paid in full, but where, may we

ask, did Baker & Taylor get authority or sanction to

apply money belonging to Tri-State to the Amend ac-

count, except through the conversation between J. D.

Amend and Roy Bulls. This is evidence of the fact that

the company knew on the date the check No. 127 was

dated that it was Tri-State's intention to pay the drill-

ing costs of Section 2 with these three $20,000.00

checks.

Baker & Taylor did not know of any account owing

to it by Tri-State on December 13th, except the old

Section 54 account, if Appellant is to be beheved, yet

by December 17, the day that check No. 127 was dated,

it applied $9,963.37 of another check received from Tri-

State to J. D. Amend's account, and at a time the

Amend account was not due.

We do not believe that the treasurer of Baker & Tay-

lor would have been quite so careless with Tri-State's

funds had he not known the intentions and understand-

ings between Tri-State, Amend and Roy Bulls. Neither
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did these excuses impress the Special Master, as shown

by the Findings.

Appellant's assertion (Brief, p. 17) to the effect

that: "Any interest of Tri-State Petroleum, Inc. in or

to the well located on Section 2 or the leasehold estate

under which it was drilled must arise, if at all, from a

letter of J. D. Amend dated February 11, 1963, ad-

dressed to H. F. Schlittler."

We wish to call the Court's attention to the fact that

in addition to the letter, both J. D. Amend and H. F.

Schlittler have testified to the agreement, and pursuant

to said agreement Tri-State Petroleum, Inc. has paid

the $60,000.00 drilling costs to Baker & Taylor.

Again, at page 19 of Appellant's brief. Appellant

mentions the report of the Trustee filed August 9, 1963

regarding some 20^/^% interest in this property belong-

ing to the estate. Again, we say that this report was not

offered in evidence or taken into consideration by the

Referee-Special Master in determining the issues and

if it was, the Findings of the Referee-Special Master

were contrary to the report. We repeat that the Ref-

eree's records will show that the persons promised per-

cents in this well and lease have long since availed them-

selves of the right to pursue their remedy by the filing

of claims in bankruptcy, which have been allowed, vmder

the theory of the law announced in Woods et al. v.

Deck, 112 F. 2d 739, giving them such a right. They

cannot have both the percents promised and allowed

claims.

Appellant seems to be concerned over the fact that by

the time all liens and claims are paid against the prop-

erty involved, the debtor will have nothing left. That

need not concern Appellant, since the Trustee is satis-
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It would be worth much less if Baker & Taylor were

paid twice for one debt.

As to appellant's argument in the last paragraph of

page 19 and page 20 of its brief, we submit that the

Special Master and the District Court in the Findings

have pretty well spelled out what the interest of the

Trustee in the property is, and how and why that in-

terest exists, and why Appellant does not have a valid

lien against the property.

Baker & Taylor do not have a valid claim against

J. D. Amend. It accepted money from Tri-State Petro-

leum, Inc. to pay for its cost of drilling the well in

question with full knowledge that Tri-State was paying

the drilling costs in order to acquire an interest in the

well from Amend, and the Court so found upon ade-

quate proof. Amend stands ready to convey the property.

[R. Tr. March 24-25, 1964, p. 23, line 26, to p. 24,

line 3.]

Appellant's Specifications of Error.

We do not propose to take the time, or to impose

upon the Court 98 separate answers to assignments of

error which could have very well been covered in a few

assignments of error. We believe that we have already

covered most of the assignments of error raised with

the possible exception of insufficiency of evidence to sup-

port the Findings.

If we appear to repeat ourselves in our argument, it

has been made necessary in answering the numerous as-

signments of error.
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Finding of Fact No. II.

This Finding is supported by the testimony of J. D.

j

Amend [R. Tr. March 24-25, 1964. beginning p. 13,

[

line 20] and the testimony of H. F. Schlittler [R.

Tr. March 24-25, 1964 beginning p. 163, line 16]

and by the letter from J. D. Amend of February 11,

1963 which is set forth in full in the Trustee's Appli-

cation, Appendix No. 1. See also R. Tr. March 24-25,

1964, p. 23, line 20, to p. 24, line 3.] A question

arose as to whether Amend had an assignment of the

lease from Phillips Petroleum [R. Tr. March 24-25,

1964, p. 30], but Phillips Petroleum has never refused

to make an assignment.

Finding of Fact No. VI.

This Finding is likewise supported by the evidence

cited above.

Finding of Fact No. XIII.

This Finding is supported by the evidence cited above

which supports the other Findings.

Finding of Fact No. XV.

This Finding, except for the exception in the last line

thereof, was requested by the Appellant. The exception

is in line with and is supported by the evidence.

Finding of Fact Set Forth in Assignment of Error No. 34.

This Finding is entirely proper. We have hereinabove

pointed out that on December 17, 1962, Appellant, with-

out any ai)parent direction other than that coming from

J. D. Amend to Roy Bulls on or about December 15th,

gave the J. D. Amend account credit for $9,963.37

out of the last $20,000.00 check received. Baker & Tay-
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lor certainly would not have applied Tri-State's money

on the payment of J. D. Amend's debt without some au-

thority from somewhere.

Assignment of Error No. 36 and 37.

The Findings of Fact complained of in the above

assignments are proper and are supported by the evi-

dence above cited. Roy Bulls admits that after the three

$20,000.00 checks had been received, that he so informed

J. D. Amend and Amend also testified to this fact and

to the fact that he was not informed differently until

sometime in May, 1963. [See Amend's testimony quoted

by Appellant in its Appendix No. 10, bottom of p. 5.]

Assignment of Error No. 38.

This Finding here complained of is based upon the

testimony that Tri-State paid Baker & Taylor a total

of $60,000.00 for the drilling of the well, and from Air.

Bowie's testimony that the total drilling cost was

only $57,200.00. [See R. Tr. March 24-25, 1964, p.

106, Hne 17.]

Appellant's Argument No. V, Page 47 of Brief.

Answering Appellant's argument beginning at page

47 of its brief. Appellant again refers to a report filed

by the Trustee in Bankruptcy which was not, to our

knowledge, offered in evidence by reference or other-

wise and which the Special Master did not consider.

And, in any event, the Referee found to the contrary of

said report. The Referee's Finding as to the debtor's

interest was in keeping with the evidence received to the

effect that the debtor was to receive, and will receive

upon the payment of three-fourths of certain costs and
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expenses a three-fourths interest in the gas well and

lease, as per letter of February 11, 1962.

This property was being held by J. D. Amend for

himself and Tri-State Petroleum, Inc. as their interest

may appear, at the time of bankruptcy. Amend's claim

was not adverse to that of Tri-State Petroleum, Inc.

Amend and Tri-State's interests were those of joint ad-

venturers. Webster's New International Dictionary,

Second Edition, Unabridged, in giving a definition of

joint adventure, says:

"A partnership or co-operative agreement between

two or more persons, which is restricted to a single

specific undertaking. Sometimes called also joint

undertaking or joint venture."

Vol. 28, Cal. Jur. 2d, p. 475 defines a joint ad-

venture as:

"An undertaking by two or more persons jointly

to carry out a single business enterprise for profit.

It is in the nature of a partnership, but is a looser

form of association and falls short of a partner-

ship. The relationship of joint adventurers has been

defined to be that of a mutual agency akin to a

limited partnership."

"Each member of the joint venture is the agent

of the others in transaction of its business."

Engineering, etc. Corp. v. Longridgc Inv. Co.,

153Cal. App. 2d404at411.

"Relationship of joint venturers is that of a

mutual agency, akin to limited partnership."

Leming v. Oil Fields Trucking Co., 44 Cal. 2d

343.
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See also:

Lantz V. Stribling, 130 Cal. App. 2d 476;

Campagna v. Market Street Railway Co., 25 Cal.

2d 304;

Elias V. Erwin, 129 Cal. App. 2d 313

;

Buckley v. Chadwick, 45 Cal. 2d 183

;

28Cal. Jur. 2d, p. 491,Sec. 10.

Roy Bulls says: [R. Tr. July 1-2, 1964, beginning

p. 75, line 7] that Amend was the only man we ever

had any dealings with, with respect to either of the

three wells. [See also same transcript, p. 85, line 13]

so Amend was also the agent of Tri-State. Roy Bulls

also says: [R. T. July 1-2, 1964] they never billed

Amend for money owing on Section 54, and he didn't

know what, if anything, was owing on Section 54. [R.

Tr. July 1-2, 1964, p. 85, line 20, to p. 86, Hne 6.]

[R. Tr. July 1-2, 1964. beginning p. 51, line 19.]

So it is apparent that Amend, who had possession

of the property in question, was holding the same for

himself and Tri-State Petroleum, Inc. who were joint

adventurers, and he definitely had no adverse interest

to that of Tri-State Petroleum, Inc., but conceded the

entire interest claimed by Tri-State.

The law cited by Appellant in its brief, beginning

on page 47, is not helpful to Appellant's contention be-

cause of the difference in the facts found to be true in

this case.

Statements of the law in decisions by Courts are

based upon the facts of the particular case. We submit

that the Special Master's Findings of Fact mu.st be ac-

cepted under General Order 47, and under said Findings
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the Special Master had summary jurisdiction of the

issues in question.

In re Standard Gas & Electric Co., 119 F. 2d 658,

cited by Appellant in support of its contention (Brief,

p. 52) says:

"The jurisdiction which is exercised by courts of

bankruptcy in summary form has uniformly been

held to extend only to the person of the bankrupt

and to property in his possession or in the pos-

session of third persons who do not claim adversely

to him or zvhose claims are colorable only." (Em-

phasis ours.)

Also in Appellant's quotation from Taubel-Scott-

Kitsmiller Company, Inc. v. Fox, 264 U.S. 426, 44 S.Ct.

396, .... L. Ed. 770, on page 52 of its brief, it is said

"Hence, even if the property is not within the

possession of the bankruptcy court. Congress can

confer upon it, as upon any other lower Federal

court, jurisdiction of the controversy, by conferring

jurisdiction over the person in ivhosc possession the

property is." (Emphasis ours.)

The case of Bay City Shovels, Inc. v. Schueler, 245

F. 2d 7Z, cited by Appellant is not in point because of

the difference in the factual situation.

Transaction Between Baker & Taylor and J. D.

Amend Is Not Wholly Unrelated to the Pur-

poses of the Bankruptcy Act or the Purposes of

the Debtor Proceeding.

Appellant cites Collier and Remington in support of

its theory that the action here taken is wholly unrelated

to Tri-State or the bankruptcy proceeding. This is a

false factual theory under which Appellant is laboring.
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We have pointed out above that the relationship of

J. D. Amend and Tri-State Petroleum is that of joint

adventurers, and that J. D. Amend, in acting for the

joint benefit of the venture, acted as the agent of Tri-

State Petroleum, Inc. Here, we have an agreement be-

tween J. D. Amend and Tri-State that Tri-State will

pay the drilling costs of Baker & Taylor in consideration

for an interest in the venture. Tri-State contends and

has proven to the satisfaction of the Special Master and

the District Court that it has already paid the same.

Baker & Taylor is not content with this ruling and

seeks state court action against J. D. Amend who signed

the contract to recover what it still contends is due.

We have already pointed out why and how such litiga-

tion, if successful, is far more detrimental to Tri-State

than it would be to J. D. Amend.

We repeat that if such a judgment were secured

against J. D. Amend, Tri-State would have to satisfy

same in order to be entitled to receive a three-fourths

interest in this well, notwithstanding that it has already

secured a judgment against Baker & Taylor, based upon

ample evidence under General Order 47, that the claim

has been fully paid by it.

So we see that the Trustee and the estate has a vital

interest in stopping further court action in this matter.

The delay already caused and the uncertainties of the

outcome have already damaged the bankruptcy estate

through the difficulty of obtaining a buyer under the

circumstances, and has impeded and embarrassed the

administration of the estate and the perfection of a

Plan of Reorganization. Further litigation will be highly

detrimental to the estate.
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With reference to J. D. Amend directing application

as to how the funds were to be applied

:

When he told Roy Bulls that Tri-State had agreed to

pay these costs (drilling costs) and if it did not do so,

he wanted to know it, because he had someone else he

could sell it to, and that he couldn't afford to carry it

himself, and in answer thereto, Roy Bulls called him

and told him his company had received the two checks

for $20,000.00 each in addition to the one delivered by

Amend; that in addition thereto, the one delivered by

J. D. Amend was marked "Section 2," we believe the

Court was justified in concluding that this was the

equivalent to a direction, and that Roy Bulls knew what

was intended by Amend's statement, and especially

when neither Amend nor Bulls knew at the time that

there was a balance due from Tri-State on the Section

54 contract, or on other indebtedness except the drilling

costs on Section 2.

Amend Was Not Aware and Not Informed That All

of the Drilling Costs of Section 54 Had Not
Been Paid Until Some Time in May, 1963.

Upon the above subject matter. Amend at page 13,

lines 10-19, March 1964 R. Tr., testified:

"Q. Now, do you know whether or not all of

the drilling costs were ever paid on that well? A.

No, I don't.

Q. Were you prior to December 20th of 1962

ever informed by Baker & Taylor, or anyone else,

that the drilling costs had not been paid? A. No, I

was not.

Q. Were you laboring under the impression

they had been paid? A. Yes."
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and again, at page "/l, line 19, to page TZ, line 6, March

1964 R. Tr., Mr. Amend testified:

"Q. By Mr. Utley: Did Mr. Bulls at that time

advise you of any other indebtedness owed by Tri-

State to Baker & Taylor? A. No.

Q. Did Mr. Bulls at any time advise you that a

portion of the three $20,000.00 checks had been

applied on some preexisting indebtedness? A. No.

O. When did you first learn that it had been

applied on some preexisting indebtedness? A. \\'ell,

it was some months later, or some weeks later,

probably along in May or some time about that

time.

Q. You mean the following year? A. Yes,

1963."

We have already quoted and referred to testimony of

J. D. Amend, Roy Bulls and H. F. Schlittler, which

supports the Court's Findings and Conclusions of Law

complained of on pages 66 to 69 of Appellant's brief.

Finding of Fact No. XXV.

This Finding is supported by the testimony of J. D.

Amend and H. F. Schlittler above cited.

Findings of Fact No. XXVI and No. XXVII.

These Findings are certainly established by the evi-

dence above cited, and the records and Exhibits before

the Court.

Conclusions of Law.

The Conclusions of Law made by the Court are all

proper and based upon the Findings of Fact made by

the Court.
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Conclusion of Law No. XIII only prevents Baker &
Taylor from pursuing its action in the State Court

against J. D. Amend or Tri-State based upon its claim

of an alleged balance due for the drilling of the gas

well on Section 2. Such an action against J. D. Amend,

as we have hereinabove pointed out, would vitally affect

the rights and interests of debtor, and impede and em-

barrass the proper administration of the debtor estate.

When Collier on Bankruptcy, cited by Appellant on

page 54 of its brief, said '^Ordinarily a court of bank-

ruptcy will not take jurisdiction of a controversy be-

tween two parties over a matter concerning which the

Trustee of the bankrupt estate has no interest" [em-

phasis ours] it certainly was not referring to a situation

where the trustee of a bankrupt has an admitted and

conceded right, under the terms of an agreement, to a

three-fourths interest in an oil well by the payment of

an additional $40,000.00, or if the well is sold, then the

$40,000.00 may be paid out of the purchase price. If

that isn't a valuable property right under Section 70a

of the Bankruptcy Act, then we do not know what to

call it, more especially where the debtor already has an

investment therein of $60,000.00.

Appellant's difficulty arises from its idea of the

facts, rather than the facts found to exist by the Court,

based upon ample evidence.

Kaplan & Guttmaii, 217 F. 2d 48 1, is not in point

because in that case the Bankruptcy Court had pre-

viously held that Guttman, the bankrupt, had no inter-

est in the property.

Answering Appellant's argument (Brief, p. 57) to

the effect that the debt to it was by J. D. Amend pur-
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suant to contract and not by Tri-State Petroleum, Inc.

Our answer again is that it was a debt and obligation

of Tri-State to J. D. Amend by contract, and an obliga-

tion under the law as a joint adventure to both J. D.

Amend and Tri-State Petroleum, Inc. See 28 Cal. Jur.

2d, page 489.

The case of In re Magnus Harmonica Corp., 233 F.

2d 803, involved a suit against officers of the debtor

corporation who were guarantors of an obligation of

the debtor corporation, which case is not in point under

the facts of this case.

The court says in the above decision that the only

question for it to decide whether the injunction was one

which was necessary to protect the jurisdiction of the

Bankruptcy Court.

In the case here before the Court, there is a vital

and well founded reason for the jurisdiction of the

Bankruptcy Court to be upheld.

Without unduly extending the argument on other

cases cited by Appellant, suffice it to say that in each

of them there is a distinguishing difference in the fac-

tual picture.

Estoppel.

Counsel for Appellants and the writer of this brief are

agreed on one point, and that is that the Texas law on

the question of estoppel and the law of California are

substantially the same.
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Appellants have cited both Texas and California law

upon the question of estoppel and so have we. Our cita-

tions of law upon this point appear in our Appendix

No. 6

We submit that the evidence which the Court found

to be true supports the conclusion of estoppel under the

cases and law cited in connection therewith.

While it may be that check No. 127 which was dated

December 17, 1962 may have been received on Decem-

ber 13, 1962, it nevertheless was dated Decmber 17,

1962 and Baker & Taylor was without authority to use

this check or to apply its proceeds prior to December

17, 1962. By that time it had been advised of the pur-

pose for which these checks were mailed. We have cov-

ered this point in prior argument.

The check which Amend received and delivered to

Mr. Bulls was dated December 15, 1962 and was de-

livered on or about that date. It had a notation that it

was in payment of Section 2.

But regardless of when the checks were received, Mr.

Bulls had led Mr. Amend to believe to his detriment,

and to the detriment of Tri-State that the drilling cost

on Section 2 had been paid, and neither he nor Tri-

State knew otherwise until May and June of 1963. [See

R. Tr. March 24, 1964, p. 72,.]

Both Mr. Bowie and Bulls testified that the company

mailed no invoices which would be a means of notifica-

tion of any balance due.
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Conclusion.

We respectfully submit that the Bankruptcy Court

had summary jurisdiction to hear and determine all the

matters herein; that the Findings of Fact and Conclu-

sions of Law are amply supported by the evidence and

the law of the case, and the District Court was justified

in sustaining the Special Master pursuant to General

Order 47.

Respectfully submitted,

Ernest R. Utley and

Hubert F. Laugharn,

Attorneys for Trustee.



Certificate.

We certify that, in connection with the preparation

of this Brief, we liave examined Rules 18 and 19 of

the United States Court of Appeals for the Ninth Cir-

cuit, and that, in our opinion, the foregoing Brief is in

full compliance with those rules.

Ernest R. Utley









APPENDIX NO. 1.

The Application of R. W. Stafford, Trustee of the

above entitled estate, respectfully represents

:

I.

That he is the duly and regularly appointed and

qualified Trustee of the above entitled estate, and has

been acting in such capacity since on or about the 24th

day of June, 1963.

II.

That among the properties in which the debtor cor-

poration has an interest are certain oil and gas wells and

leases located in Hansford County, State of Texas, and

among which is a gas well located on the Southeast

Quarter of Section 2, Block 1, H&GN Ry. Co. Survey,

County of Hansford, State of Te.xas.

III.

That the predecessor of the debtor corporation, to wit,

Midwest Petroleum Corporation, became interested dur-

ing the latter part of 1961 with J. D. Amend of Ama-
rillo, Texas, in the drilling of certain oil and gas wells

in the County of Hansford, State of Texas, and on or

about the 29th day of October, 1962, J. D. Amend, act-

ing in behalf of himself and the debtor corporation, en-

tered into an oil and gas lease with Phillips Petroleum

Company, a Delaware corporation, with offices at Bar-

tlesville, Oklahoma, for the drilling of an oil and gas

well upon the Southeast Quarter of Section 2, Block 1,

H&GN Ry. Co., County of Hansford, State of Texas,

and as evidence of said agreement between said J. D.

Amend and the debtor corporation, J. D. Amend on

February 11, 1963 addressed a conmumication to H. F.

Schlittler, 1904 Truxton Avenue, Bakersfield, Califor-
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nia, who was then the President of said debtor cor-

poration, which letter sets forth the following

:

"Mr. H. F. Schlittler

1904 Truxton Ave.

Bakersfield, California

'Re: Sec. 2, Block 1,

H&GN, Hansford Co.,

Texas

Dear Foy:

This letter will confirm our agreement as to the Cleve-

land Gas well on the above captioned Section.

You will be assigned a 3/4 interest in this well subject

to the customary 1/8 royalty, a 1/32 override to Phillips

Pet. Co. and a 1/32 (one thirtysecond) override to

the people from whom the deal was obtained. This as-

signment will be made to you or by the order of you

when the well is finally completed and all expenses

have been taken care of by each of us as to the per-

centage which we own.

The agreement with Phillips is enclosed so you will have

a thorough knowledge of the transaction and in case you

are successful in making a deal with some one on Sec.

2 and also the S/2 of Sec. 56, Elk. 4, T&NO, Hans-

ford County, you can present a true picture of the lease.

This deal will have additional good locations such as a

lower morrow on Sec. 2 and an excellent Upper morrow

on 56. There are also additional locations for the Mar-

maton in both leases and especially on Sec. 56. The

Phillips Well in Sec. 2 made over 6,000,000 cu ft of Gas

natural and was ruined when treated. This zone is a cer-

tainty.
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The well is cleaning up and we will try to get a

potential in the next 4 or 5 days. I have already con-

tacted Northern Natural and we should get a connection

in the near future. In line with our telephone conversa-

tion, it will be to our mutual advantage to sell this well

and our additional interest in 56 so that we can proceed

with the development of the BA farmout.

Regards.

"s/ J. D. AMEND"
J. D. Amend"

IV.

That after entering into said lease, drilling operations

were commenced and a well was drilled which produced

and is capable of producing large quantities of gas and

oil. That the debtor corporation for the purpose of drill-

ing said well, advanced large and substantial sums of

money to assist in defraying the expenses of drilling

said well, as hereinafter more particularly set forth.

V.

That in addition to the monies advanced by the debtor,

it appears that certain obligations were incurred which

have not yet been paid and satisfied, and certain creditors

claim a lien upon said gas well and property, and be-

cause of their asserted liens, the Northern Natural

Gas Company has refused and is still refusing to pur-

chase and accept gas from said well and by reason

thereof, said well is inoperative.

VI.

That among the creditors claiming a lien upon said

well and property are the following

:

Baker & Taylor Drilling Co., a corporation, with of-

fices at Amarillo, Texas, claims a lien upon said property



in the sum of $27,536.78 by virtue of certain work and

drilling operations performed by said company upon said

property.

Halliburton Company, a corporation, with offices

located at Duncan, Oklahoma, claims a lien upon said

property in the total amount of $18,816.11.

Welex, a Division of Halliburton Company, claims a

lien in the total sum of $2538.36.

Beacon Supply Company, a corporation, with offices

located at Pampa, Texas, claims a lien on said well and

property in the total amount of $3709.88.

J. D. Amend paid certain claims against said well and

in so doing, created a lien thereon in favor of Upshaw

Investment Company in the total sum of $20,000.00 for

the purpose of securing funds to pay said claims. It is

believed that J. D. Amend may have paid claims against

said well in excess of the $20,000.00 hereinabove men-

tioned.

VII.

Your Applicant is informed and believes and upon

such information and belief alleges that during the drill-

ing of said well and during the month of December,

1962, debtor corporation paid directly to Baker & Taylor

Drilling Company, a corporation, the sum of $60,000.00,

represented by three separate checks made payable to

Baker & Taylor Drilling Co. for the purpose of apply-

ing same upon the drilling operations upon the afore-

said gas well. That it appears from the alleged lien

claim of Baker & Taylor Drilling Co. that credit has

only been given for the total payment of $29,363.22.

That in addition to the three $20,000.00 checks issued

in December, 1962 to Baker & Taylor Drilling Co., it

appears from the debtor's records that it also paid Baker



—5—
& Taylor Drilling Co. for other drilling operations the

;
sum of $40,000.00 in or about the month of August,

1962. That said Baker & Taylor Drilling Co. has not

accounted for the application of the aforesaid funds.

VIII.

I

Your Applicant is informed and believes and upon

f such information and belief alleges that Simco, a cor-

[!

poration, located in Amarillo, Texas, claims an indebt-

!;
edness against the debtor and said property in the total

' sum of $1050.40, but insofar as your Applicant is

aware, Simco does not claim a lien on said property.

IX.

Your Applicant does not have sufficient informa-

tion upon which to base an accurate determination of

the exact amount due each of the aforementioned credi-

tors of the debtor corporation, or as to the validity of

the claimed liens on said property, and it will be neces-

sary for the proper administration of this estate that the

validity and amount of said liens and claims be de-

{i termined by this Honorable Court, and that the lien

rights of such creditors be transferred to the funds to

be received from the production and/or sale of said

property, with the same force and effect as they now

;
attach to the property and gas well itself, and so as to

' permit your Applicant to operate said property and to

secure revenue therefrom for the purpose of paying said

obligations.

Your applicant is informed and believes and upon

I
such information and belief alleges, that from the opera-

j
tion of said property and from funds which have been

promised by certain investor-creditors of the above en-

titled estate, that said obligations can soon be satisfied in
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full. It is quite obvious that no progress can be made

in the operation of said property or in the production

of gas therefrom, so long as said lien rights attach to

the gas to be removed from said well as the Northern

Natural Gas Company refuses to purchase or accept said

gas so long as liens exist against same.

X.

That your Trustee, in company with one of his coun-

sel, Ernest R. Utley, attended a conference with cer-

tain of the above named creditors at Amarillo, Texas, on

February 13, 1964. including Max Banks, President of

Baker & Taylor Drilling Co., J. D. Amend, Harold

Proue, Division Credit Manager of Halliburton Com-

pany, at which time all of those present, except Baker

& Taylor Drilling Co., agreed to forego any action

towards the enforcement of their claims for a period of

two weeks, to give the investor-creditors of debtor cor-

poration an opportunity to raise funds for the purpose

of satisfying at least 50% of said claims, but the said

Baker & Taylor Drilling Co. refused to extend to debtor

any time whatsoever, notwithstanding the fact that it

was informed that the Judge of this Honorable Court

had on or about the 24th day of June, 1963 issued a

restraining order, which provides as follows

:

"That until further order of this Court, all credi-

tors and stockholders, and all sheriffs, marshals

and other officers, and other respective attorneys,

employees and other agents, and all persons, firms

and corporations, are hereby jointly and severally

enjoined and restrained from, directly or indirectly

in any way or manner, commencing or continuing

any action, suit or proceeding against the debtor

or the trustee in any court or before any adminis-
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trative agency or other tribunal, or causing the is-

suance or execution of any writ, process, summons,

attachment, subpoena, claim and delivery, replevin,

or other process, for the purpose of impounding or

taking possession of or interfering with the pos-

session of, or enforcing a lien upon, any property

owned by or in the possession of the debtor or the

Trustee; and from doing any act or thing what-

soever, directly or indirectly, in any way or man-

ner, to interfere with the possession or management

by the debtor or the Trustee of the property and

assets of the debtor's estate; and from interfering,

directly or indirectly in any way or manner,

with the Trustee in the discharge of any of his

duties; and from interfering, directly or in-

directly in any way or manner, with the exclusive

jurisdiction of this Court over the debtor and the

Trustee and all property and interests in

property comprising the debtor's estate ; and all per-

sons, firms or corporations owning any lands or

buildings occupied in whole or in part by the

debtor or the trustee, or wherein is contained any

property of the debtor's estate, are jointly and

severally enjoined and restrained, until further

order of this Court, from directly or indirectly, in

any way or manner, evicting the debtor or the

Trustee, or removing or interfering with the posses-

sion or use or removal by the debtor or the Trustee

of any such property."

That a copy of said Order of the Judge, incorporat-

ing said Restraining Order, was served upon Baker &
Taylor Drilling Co. and Halliburton Company. Baker &
Taylor Drilling Co. then and there threatened and still
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threatens to file a suit for the purpose of the enforce-

ment of their Hen upon said property.

XL
That by reason of the above, your AppHcant believes

that it would be advisable and for the best interests

of this estate, to have this Honorable Court issue its

Order to Show Cause upon each of said creditors, re-

quiring them to show cause if any they have, why each

of said creditors should not be required to establish the

validity of their claims, as well as the validity of any

claimed lien to the property hereinabove mentioned, and

why the Court should not hold and determine that the

debtor corporation has an interest and property right in

the gas well and lease herein described, and why any

creditor and/or its attorney who has knowingly violated

the Restraining Order of this Honorable Court, should

not be certified for contempt of court.

XII.

Your Applicant further states that it is his belief that

this Honorable Court should direct your Applicant, after

notice to the aforementioned creditors, the course which

should be pursued with reference to the payment of the

aforementioned claims after the exact amounts thereof

have been established, as well as the course to be pur-

sued in the operation of said property. I,

Your Applicant has been informed and believes, and

upon such information and belief alleges, that if said

gas well is operated, it will eventually, produce for the li
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I

creditors of tliis estate, a sum well in excess of $300,-

000.00, and said asset should be preserved for the bene-

fit of the creditors of this estate.

WHEREFORE, your Applicant prays that this Hon-

orable Court issue its Order to Show Cause ordering

and directing Baker & Taylor Drilling Co., Amarillo,

Texas ; Halliburton Company, Duncan, Oklahoma

;

Welex, a Division of Halliburton Company ; Beacon

Supply Company, Pampa, Texas, and J. D. Amend,

Amarillo, Texas, and each of them, to show cause be-

fore this Honorable Court on a day to be fixed, why

they, and each of them, should not be required to estab-

lish the amount of their claim and the validity of any

claimed lien before this Honorable Court, and why any

valid liens found to be in existence should not be trans-

ferred to the funds received from the operation of said

well, or from the sale of said lease and property, and

Trustee should not be permitted to operate said

property for the purpose of paying off all claims

:
against said property ; and doing such other acts as may

ii

be required for the preservation of this estate and in

its best interests ; and why it should not be determined

that each of said creditors are amenable and subject to

the Restraining Order of this Court, and therefore en-

joined from filing or prosecuting any pending litigation

against the property herein described until the further

Order of this Court, and why each of such creditors

should not be required to comply with the provisions of

said Restraining Order; and why any of the creditors
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or their attorneys hereinabove mentioned who have

knowingly violated the Restraining Order of this Honor-

able Court, should not be certified for contempt of court;

and why this Honorable Court should not direct the

Trustee in connection with the extent of his opera-

tions of said property; and, for such other and fur-

ther relief as to the Court may seem just and proper

in the premises.

Dated this 19th day of February, 1964.

/s/ R. W. Stafford

Trustee

Ernest R. Utley and

Hubert F. Laugharn

By

Ernest R. Utley

Attorneys for Trustee"
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APPENDIX NO. 2.

Upon reading- and filing the application of R. W.
I

Stafford, Trustee of the above entitled estate, and good

cause appearing therefor,

I It Is Ordered that Baker & Taylor Drilling Company,

[
Amarillo, Texas Halliburton Company, Duncan,

Oklahoma, Welex, a Division of Halliburton Company,

Beacon Supply Company, Pampa, Texas, and J. D.

Amend, Amarillo, Texas, and each of them, or any-

one acting for or in their behalf, be, and each of them

is ordered to appear before this Court at its courtroom

at Room 324 United States Post office and Courthouse

Building, Los Angeles, California, on the 28th day of

February, 1964, at the hour of 2:00 P.M. of said day,

and to show cause if any they or either of them have,

why they should not be required at said hearing to es-

tablish the amount of their claim, if any, and the valid-

I

ity of any claimed liens upon any property belonging

to debtor herein, including the oil and gas well described

I
in the appHcation of the Trustee herein, a copy of

'' which Application is ordered to be served herewith, and

why the aforementioned creditors, and each of them,

should not be required to abide by the Restraining Order

of this Honorable Court issued on the 24th day of June,

1963, a copy of which is set forth in the Application of

the Trustee herein ; and why any creditor who has know-

,

ingly violated said Restraining Order should not be cer-

tified for contempt of this Court; and

It is Further Ordered that Respondents herein, and

each of them, show cause, if any they or either of them

have, why any lien rights shown to exist against said

i,

gas well and property should not be transferred to the
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funds received from the sale and/or operation of said

well, with the same force and effect as they now at-

tach to the property itself ; and,

It is Further Ordered that service of this Order to

Show Cause and the Application of the Trustee being

attached thereto, may be served either personally or by

United States mail upon each of the Respondents at

their last known place of address ; and

It is Further Ordered that in the event any of said

Respondents desire to appear and resist this Order, that

they, and each of them, be required to file a written

answer setting forth their defensive position at least

two (2) days before the date of hearing of this Order

to Show Cause, and that such answer be served upon

the Trustee or his Counsel ; and

It is Further Ordered that pending the hearing of

the within Order to Show Cause, the aforementioned Re-

spondents, and each of them, are held amenable to the

restraining order of the Court, and are restrained from

commencing the prosecution of any litigation or from

further prosecution of any litigation now pending which

seeks a judgment or the foreclosure of any claimed

lien against the property of the oil and gas well herein

mentioned.

Dated February 19, 1964."

/s/ Ronald Walker

Referee in Bankruptcy"
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APPENDIX NO. 3.

TO THE HONORABLE RONALD L. WALKER,
REFEREE IN BANKRUPTCY:

J. D. Amend, in answer to the Application of R. W.
Stafford, respectfully represents

:

I.

That he is the operator and only operator of the J. D.

Amend #1 W W. Wilbanks, 1250' from the S and E,

Section 2, Block 1, H&GN Survey, Hansford County,

Texas, and that his interest in this well amounts to

twenty-five per cent (25%.) of the working interest.

II.

That it is impossible, under present conditions, to

produce the well or properly secure title to or assign

title to same for the following reasons : On October 29,

1962 Phillips Petroleum Company of Bartlesville, Okla-

homa and J. D. Amend of Amarillo, Texas entered into

an agreement for the development of the above men-

J
tioned gas well. Paragraph II, pertaining to assignment

reads as follows:

'In the event the well for which provision is made in

numerical paragraph I hereof shall be commenced, drilled

I and completed to the total depth therein specified, all

I
within the time and in the manner provided in this agree-

i ment, and provided that Second Party shall have fully

! complied with all of the other terms and provisions of

this agreement, and provided further Second Party

shall have furnished Phillips with evidence satisfactory

j

to it that all bills for labor and material in connection

with Second Party's operations have been fully paid,

then and thereupon, Phillips agrees, subject to the con-

ditions, exceptions, reservations, covenants and agree-
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ments hereinafter set forth, to assign and transfer unto

Second Party, without representation or warranty of

title, either express or implied, all of its right, title and

interest in and to the oil and gas lease (or leases) de-

scribed in Exhibit "A" insofar as said oil and gas lease

(or leases) covers and pertains to the oil and casinghead

gas, and all rights pertaining thereto, in the lands spe-

cifically described in Exhibit "A".'

III.

That J. D. Amend does not recognize anyone as having

any interest in this well until such time as all bills

have been paid and H. F. Schlittler, or his successor

has so described the manner in which the assignment

of the 75% working interest is to be made. The said

J. D. Amend does not deny that Tri-State Petroleum,

Inc. may be able to establish some grounds for an in-

terest in this well but he merely states that he does not

have any way of determining to whom the 75% interest

belongs; and also, that J. D. Amend has never had a

deal with Tri-State Petroleum, Inc., but that his ar-

rangement was made with H. F. Schlittler, R. S. Fish

and J. H. Johnson individually. (Copy of confirmation

letters attached.)

IV.

Operator J. D. Amend's 25% interest is free of and

is in no way connected with the remaining 75% working

interest.

V.

That he does not know to whom the remaining 75%
working interest actually belongs even though he is

aware that three $20,000.00 checks, or an aggregate of

$60,000.00 were received by Baker & Taylor Drilling

Company of Amarillo, Texas and sent by Tri-State Pe-
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troleum, Inc. of Bakersfield, California; said checks

being' received by Baker & Taylor Drilling Co. between

the date of the signing of the agreement between Phillips

Petroleum Company and J. D. Amend and the com-

pletion of the drilling of the gas well about the first of

January, 1963. The fact that the checks were sent by

Tri-State Petroleum Company would not reflect the

manner or to whom any interest in this well would ac-

tually belong because in the past on other drilling opera-

tions covered by the same deal monies were received

from other sources at the direction of H. F. Schlittler,

and at no time did said checks indicate how the final

' assignments of interest were to be made.

VI.

}i J. D. Amend, as the operator, has paid $26,024.69

of the valid claims and bills incurred in the drilling and

completion of this well. Of this amount $6,024.69 has

been paid from the funds of the said J. D. Amend and

I as operator he has borrowed $20,000.00 (bearing in-

terest at the rate of 6%) from the Upshaw Investment

j,

Company of Amarillo, Texas to pay the balance of the

: $26,024.69. In addition the following valid bills are to be

i
paid to the following in the amounts herein set forth are

past due and legitimate

:

A. Halliburton Company, $18,816.11, drawing

7% interest

B. Welex, $2538.36, drawing 7% interest

C. Beacon Supply Company, $3709.88, drawing

7% interest

D. Semco, $1050.49

E. John H. Nicholson, Geologist, $540.00.
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The said J. D. Amend states that all of the above men-

tioned accounts or bills are just and valid. (Copy of

Deed of Trust attached).

VII.

That there is also a claim of Baker & Taylor Drilling

Co. in the amount of $27,536.78. This claim may or

may not be valid and must be determined as to not only

its validity but to its extent. The $60,000.00 mentioned

above and received by Baker & Taylor before the first

of January, 1963 and of which fact Baker & Taylor

notified the said J. D. Amend as having received the

said amounts and it was the supposition of J. D. Amend
that the $60,000.00 would be credited to the drilling con-

tract (a copy of which is herein attached) and it was

not until several weeks later that Baker & Taylor noti-

fied J. D. Amend that part of the $60,000.00 had been

credited to the account of Tri-State Petroleum, Inc. for

the drilling of its well on Section 54, Block 4T, T&NO
Rr. Survey, Hansford County, Texas; and that they,

Baker & Taylor Drilling Co., still showed from their

books that J. D. Amend still owed them approximately

one-half of the amount of their claim against the J. D.

Amend #1 V. W. Wilbanks well and that Tri-State

Petroleum likewise owed them a similar even though

not an exact amount for the drilling of the well on Sec-

tion 54 by Tri-State Petroleum, Inc. (Plats showing

locations and operators are attached).

VIII.

That there are two things that need to be resolved

in this matter (a) the ownership of the 75% working

interest other than the operator's 25% ; and (b) the va-

lidity and the extent of the Baker & Taylor claim in the

amount of $27,536.78.
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IX.

That the operator J. D. Amend, in cooperation with

R. W. Stafford, Trustee and Mr. Ernest R. Utley, his

attorney, has endeavored for more than one year, with-

out results, to sell the well at a reasonable profit.

X.

That the delay in getting the gas well into production

has worked a hardship on all the valid creditors as well

as J. D. Amend the operator. It is also to be noted that

the royalty owners interested in this well are being

drained by presently producing gas wells on adjacent

leases.

XI.

That the said J. D. Amend has offered to sell the

well to H. F. Schlittler and also to the Public Securities

Holders Committee for a very reasonable and nom-

inal amount and that in both cases the offer was not

accepted.

WHEREFORE, the said J. D. Amend prays that

this Honorable Court, if it determines this matter to be

within its jurisdiction, issue its order determining the

validity of and to what extent, if any, the Baker & Tay-

lor claim should be paid ; and that it further declare all

the claims shown in Paragraph 6C to be just and

valid and subject to be paid (all invoices pertaining to

these claims have been furnished to H. F. Schlittler

and practically all of them have been furnished to R. W.
Stafford, Trustee) and that the Honorable Court issue

an order whereby J. D. Amend, in cooperation with

W. A. Stafford, Trustee, and his attorney, Ernest R.

Utley be permitted to continue until successful, his

search for an acceptable purchaser of the gas well. That
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he be permitted to pay the legitimate bills and divide the

proceeds, if any remain, from such sale according to

the interest as set out in this answer, and further, that

that portion of the monies, if any, belonging to the 75%
working interest which has not at this time been de-

termined, be placed in an escrow account subject to its

finally being paid to the rightful owners.

Dated this 24th day of February, 1964."

s/ "J. D. Amend"

J. D. Amend"

Operator
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APPENDIX NO. 4.

TO THE HONORABLE RONALD L. WALKER,
REFEREE IN BANKRUPTCY:

Supplement to J. D. Amend's Petition in Answer to

R. W. Stafford, Trustee, in the Matter of Tri-State

Petroleum, Inc.

I.

It is absolutely essential that the Bankruptcy Court

order that all lien rights shown to exist against said

gas well and properties should be transferred to the

funds received from the sale of the property.

II.

That it has been shown that the sale of the property

is essential and that any further delay will only add to

the hardships of the operator, the creditors, and especial-

ly the royalty owners in that their properties are now

being drained and their only relief is to have the gas

well put in operation. That no one would suffer any

hardship from the sale of this well.

III.

That the only claim in which there is a question is

that of Baker & Taylor Drilling Company in the amount

of $27,536.78, and the determination of how this is

to be paid will affect no one other than Baker & Taylor

Drilling Company and the Investors, along with Tri-

State Petroleum, Inc. It is to be noted that the opera-

tor, J. D. Amend, has already fulfilled his obligation as

to the actual drilling of the well. He is also agreeable

to participating in the payment of completion costs

to the extent of his interest ; and whether Baker &
Taylor Drilling Company's claim is declared valid com-

pletely or in part will be of no consequence to him.
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IV.

It is proposed that the well be sold to a prospective

purchaser who is being contacted by the operator at the

present time, that all valid bills be paid and that the

amount of the claim to Baker & Taylor Drilling Com-

pany be placed in escrow, subject to its being paid to

the rightful owners at the order of a properly con-

stituted court of law.

Dated this 2nd day of March, A. D. 1964.

s/J. D. Amend"

J. D. Amend
Operator"
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APPENDIX NO. 5.

Law of the Case Re Direction of Payment.

44 Texas Jurisprudence 2d, Page 687, says

:

"There need not be an expressed agreement, but

a tacit understanding of the parties is sufficient,

and their real intention, however manifested or as-

certained, is controlling. Whether there was such an

agreement is usually a question for the jury. If the

creditor fails to apply payments as agreed, or mis-

applies them, equity will require that they be prop-

erly credited, as of the date of payment."

At Page 692, 44 Texas Jurisprudence 2d, Paragraph

Zl , it is said:

"Ordinarily the debtor's direction for application

must be made at the time of payment, or at least

before any controversy as to the matter has arisen.

But where, by mistake, the debtor fails to direct

the application, and the creditor applies the pay-

ments to a debt other than the one intended by the

debtor, the creditor should correct the mistake

when his attention is called to it shortly there-

after, unless in the meantime something has inter-

vened that would put him to a disadvantage if he

did so."

"A direction as to the mode of application may
be implied from circumstances."

See : Bray v. Grain, 59 Texas 649

;

See also: 40 Am. Jur., Page 804, ^140.

Mr. Amend was the person liable for the payments

to Baker & Taylor under the drilling contract for Sec-

tion 2. He was the debtor and had the right to direct
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payments whether they came from Tri-State or who-

ever may have sent payments. Tri-State's checks were

given for the purpose of acquiring an interest from

Amend in the well.

It was made known to Mr. Bulls, the Secretary of

the company, that Amend expected the payments for the

drilling of the well on Section 2 to come from Tri-

State, and if they didn't come, he wanted to know it

so that he might sell this interest to some one else.

He was notified that the three $20,000.00 checks were

received, and if that isn't the same as saying that the

account had been paid, we are at a loss to know what

to call it. It certainly lulled Mr. Amend into a sense

of security and kept him from getting other purchasers

for this interest. Baker & Taylor by reason thereof is

now estopped from asserting otherwise. This estoppel is

effective in favor of both Amend and Tri-State. Amend

directed Tri-State to send these checks to Baker & Tay-

lor. Rep. Tr., P. 58, March, 1964.

The direction to apply funds ordinarily is made at

the time of payment, but may be made under the Texas

law which we have cited in the aforementioned Points

and Authorities before any controversy as to the mat-

ter has arisen, and where by mistake, the debtor fails

to direct the application, and the creditor applies the pay-

ments to a debt other than the one intended by the

debtor, the creditor should correct the mistake when

his attention is called to it shortly thereafter. So says

Texas Jurisprudence above quoted.

Also, the rights of third parties should be protected.

Temple National Bank v. Blackburn, 235 S.W.

2d 462;
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See also

:

Dunn ct al. v. Second National Bank of Hous-

ton, 113 S.W. 165; 115 A.L.R. 730 at 739.

"Where there is no direction as to the application

of a payment, the creditor shall determine how it

shall be applied unless the application made is un-

reasonable or ivoiild zvork an injustice to the debt-

or."

Bray v. Grain, 59 Texas 649. [Emphasis ours.]

It would most certainly be unreasonable and unjust

to permit Baker & Taylor to assert a claim or lien

against this property, standing- in the name of Mr.

Amend, but in which debtor has an admitted interest,

after Mr. Amend was led to believe that the $60,-

000.00 drilling cost to said company had been paid, and

was thereby lulled into a sense of security, and was

thereby prevented from protecting himself by securing

another purchaser for his interest. (See Rep.Tr., P. 73,

L. 14 to L. 6, P. 74)

Conceding for the sake of argument, although we

are not sure,, that the $20,000.00 check first received

by Baker & Taylor from Tri-State was the one dated

December 17, 1962, and not the one delivered by Mr.

Amend, Baker & Taylor had no legal right to use this

check before the date given on the check and certainly

by that time Mr. Bulls had conferred with Mr. Amend
and knew that Baker & Taylor should be receiving

checks from Tri-State for the account of the Section 2

well, and it was after all the checks had been received

that Mr. Bulls, by his statement to Mr. Amend, caused

Mr. Amend to believe that the drilling costs of Section 2

well had been paid in full. In any event, any direction
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could be made at or about December 17th.

When this matter was first heard by this Honorable

Court, Baker & Taylor's excuse for the application of

these funds to the old account of Tri-State was because

the costs for the drilling of Section 2 well was not yet

due. They knew enough then to apply the balance from

the last check ($9,963.37) to the Amend account, al-

though the check was from Tri-State.

Their most recent explanation, when the record

showed that their books were confused as to the ac-

count numbers of Mr. Amend and Tri-State, was that

they considered the two accounts interchangeable.

BULLS' TESTIMONY SUPPORTS AMEND'S TO
THE EFFECT THAT HE CALLED AMEND
AND ADVISED HIM OF THE RECEIPT OF
THREE CHECKS OF $20,000.00 EACH DUR-
ING THE MONTH OF DECEMBER, 1962

AND WHILE THE SECTION 2 WELL WAS
BEING DRILLED.

Bulls says it was agreed between him and Amend

that if either received money from Tri-State they

would call the other and advise. (Tr. P. 7Z, L. 21)

Bulls made one trip to Amend's office before the

drilling of the Wilbanks well in an effort to get money

on the Nusbaum well. (Tr. P. 74, L. 22 to L. 3, P.

75) Later, Bulls got two $5,000.00 checks from Amend

to apply on the Nusbaum well. (Tr. P. 83, L. 11)

"I think on two occasions checks were received in

our office and I called J. D. and told him the

checks had been received." (Tr. P. 77 , L. 21)
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These conversations were by phone. (Tr. P. 78, L. 5)

Mr. Amend brought one check for $20,000.00 to the of-

fice. These calls were per agreement. (Tr. P. 7'^, L. 3)

"I remember, I think calling him on a second check

that we received in the mail." (Tr. P. 80, L. 2-3)

Bowie told him that the checks were in (Tr. P.

80, L. 14)

I Bulls never at any time knew how much money was

owing on the Nusbaum well, (Tr. P. 86, L. 6) al-

' though after going to Mr. Amend's office before the

drilHng of the Wilbanks well in December, 1962, he

did receive from Amend two $5,000.00 checks on the

Nusbaum well. (Tr. P. 83, L. 11)

AMEND UNDER HIS AGREEMENT WITH TRI-

STATE TO PAY THIS DRILLING COST
FOR AN INTEREST IN THE WELL, HAD A
RIGHT TO DIRECT THE PAYMENT OF
THE DRILLING COSTS OF THE SECTION
2 WELL WITH TRI-STATE'S CHECKS.

The above is plain from the circumstances of the case.

Tri-State or none of its officers were present in

Texas and one check for $20,000.00 was mailed to

J. D. Amend, who had agreed to sell Tri-State an in-

terest in this well if Tri-State paid the drilling and cer-

tain other costs. Although the other two checks were

mailed directly to Baker & Taylor, it was at Amend's di-

rection, and it was clear by the amounts of the checks

and all the surrounding circumstances the intent of both

Tri-State and Amend, and the fact that Baker & Taylor

applied the balance of the last $20,000.00 check of Tri-

State in payment of a debt of J. D. Amend, shows
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that they, too, knew that Tri-State had agreed to pay

for the account of Amend the driUing cost on the Wil-

banks well. Otherwise, Baker & Taylor would never

have applied Tri-State's money to the payment of

Amend's debt.

Baker & Taylor's argument in relation to the check

which it received and deposited on December 13th, if

valid, would not be helpful in support of its contention

as to the application of $10,036.63 of the last $20,-

000.00 check.

At the same time that Baker & Taylor gave Tri-State

credit for $10,036.63 on the last $20,000.00 check, it

gave J. D. Amend credit for the balance of this check.

This alone shows that Baker & Taylor had knowledge

that this entire $20,000.00 check was intended for ap-

plication on the J. D. Amend account, and the Special

Master, in effect, so found.

J. D. AMEND DID HAVE A RIGHT TO DIRECT
THE APPLICATION OF THE THREE $20,-

000.00 CHECKS ISSUED BY TRI-STATE.

These three $20,000.00 checks issued by Tri-State

Petroleum, Inc., in favor of Baker & Taylor Co. were

given to pay an obligation of J. D. Amend, in con-

sideration for which Tri-State was to receive a three-

fourths interest in the gas well and lease on Section 2.

Since this was a consideration given to Amend for the

interest in the gas w^ell and lease, he had the right to

direct where the payment should be applied. Since

Amend did not know of any indebtedness due Baker

& Taylor from Tri-State and Roy Bulls also says he

knew of none, they, therefore, could have had under

consideration only one obligation upon which to apply
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Tri-State's money, and that was the obHgation for the

drilling of the well on Section 2.

Bulls testified that in the drilling of each of the

three wells his dealings and contact were with J. D.

Amend; that J. D. Amend looked after the drilling of

the well on Section 54 where Tri-State signed the con-

tract.

From this evidence, it appears that J. D. Amend, at

times, acted in the capactiy of agent for Tri-State.

ELEMENTS OF ESTOPPEL

Counsel's statement as to the essential elements of

estoppel at Page 40 of his brief, which we assume is

based upon the law of the State of Tesas, seems to

coincide with the California law upon this subject.

Section 1962, Subdivision 3 of the Code of Civil Pro-

cedure provides

:

"Whenever a party has, by his own declaration, act,

or omission, intentionally and deliberately led an-

other to believe a particular thing true, and to act

upon such belief, he cannot, in any litigation aris-

ing out of such declaration, act, or omission, be per-

mitted to falsify it
;"

In defining estoppel in pais, 18 Cal. Jur. 2d, P. 404,

112, says

:

"Estoppel in pais has been defined as a right aris-

ing from an act, admission, or conduct which has

induced a change of position in accordance with

the real or apparent intention of the party against

whom the estoppel is asserted. Again, it has been

said that estoppel may be defined as a bar by which

a person is precluded from denying a fact in con-
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sequence of his own previous action which has led

another to so conduct himself that if the truth is

established the other will suffer. The doctrine of

estoppel in pais is well stated in Code of Civil Pro-

cedure §1962 subdivision 3, which embraces in

its definition of estoppel all the necessary elements.

The section provides that when a party, by his

own declaration, act, or omission, has intentionally

and deliberately led another to believe a particular

thing to be true and to act on such belief, he can-

not, in any litigation arising out of such declara-

tion, act, or omission, be permitted to falsify it."

And in defining the elements of equitable estoppel or

estoppel in pais 18 Cal. Jur. 2d P. 406, ^5, says:

"Among the essentials of equitable estoppel or es-

toppel in pais are the requirements that there must

have been a false representation or a concealment of

material facts of the matter as to which estoppel

is claimed and that the party to whom the repre-

sentation was made or from whom the facts were

concealed must have been ignorant, actually and

permissibly, of the truth. More broadly stated, the

essential elements of estoppel are false statements

or concealments, or conduct amounting thereto, with

reference to the transaction, made by one who has

actual or virtual knowledge of the facts to another

who is ignorant of the truth, with the intention, re-

sulting in consummation, that the other should act

on such false statements or concealments, or equiv-

alent conduct. In other words, four things are es-

sential to the application of the doctrine ; (1) the

party to be estopped must know the facts; (2) he

must intend that his conduct shall be acted on or

must so act that the party asserting the estoppel

I
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has a right to believe it is so intended; (3) the

latter must be ignorant of the true facts; and (4)

he must rely on the former's conduct to his in-

jury."

18 Cal. Jur. 2d, P. 409, ^10, says:

"A person whose representation or conduct is

the basis of a claimed estoppel must have intended

that others should act on that representation or

conduct, or he must have spoken or acted under

such circumstances that others had the right to be-

lieve he so intended. While it is often said that the

principle of estoppel is invoked to prevent fraud, or

that which is tantamount thereto, designed fraud,

or actual fraud in a technical sense, is not essen-

tial. All that is meant by the expression that an

estoppel must possess an element of fraud is that

the circumstances and conduct involved would ren-

der it fraudulent for a person to deny what he pre-

viously induced or suffered another to believe and

take action on, no precedent corrupt motive or evil

design being necessary."

And 18 Cal. Jur. 2d P. 410, fll says:

"Negligence— that is, careless and culpable con-

duct— is, as a matter of law, equivalent to an in-

tent to deceive and will satisfy the element of fraud

necessary to an estoppel. When a person relies on

negligence as the basis of estoppel, he must show

that the negligence was the proximate cause of the

deceit."

Insofar as we have examined the state law of Texas

upon the question of estoppel, we have found little, if

any, difference from the California law upon the sub-

ject.
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THE FACTS OF THE CASE

First : J. D. Amend advised Roy Bulls, the secre-

tary of Baker & Taylor, that Tri-State had agreed to

pay the drilling cost on Section 2 for an interest in the

well and at the same time, handed Roy Bulls a check

issued by Tri-State payable to Baker & Taylor Drilling

Co. in the sum of $20,000.00, which was designated for

payment on Section 2 well. Mr. Amend at the time told

Mr. Bulls that if Tri-State failed to make these pay-

ments, that he wanted to be advised, for he could not

afford to carry this interest and he had others to whom
he could sell same. Mr. Bulls promised to so notify

Amend, and in a few days he did notify Amend that

the other two $20,000.00 checks had been received, which

in every day language is the equivalent of saying that

the drilling costs had been paid.

Mr. Amend had instructed Tri-State to send this

money for this purpose and the President of Tri-State

testified that the three checks were so intended.

Acting upon Mr. Bulls' statement and relying upon

the fact that the drilling costs on Section 2 had been

paid. Amend made no further effort to sell or dispose

of this interest in the well. According to Baker & Tay-

lor's own admission, it mailed no statements of a bal-

ance due to either Tri-State or to Amend, and each had a

right to assume and they believed that the entire drilling

costs on this Section 2 well had been paid, and to the

detriment of both Amend and Tri-State.

It works an injustice to Mr. Amend because the

money which Mr. Amend was led to believe had been

received for the drilling cost on Section 2 was applied

for a different purpose. Mr. Amend therefore had no

ita
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opportunity to negotiate with another purchaser for this

interest or to insist upon Tri-State correcting the situa-

tion.

This worKcd an mjustice upon Tri-State because the

lien imposed upon the gas well on Section 2 prevented

Tri-State from raising the necessary funds to extin-

guish this lien and get the well on production. If Baker

& Taylor had filed a lien upon Section 54 where the

Tri-State indebtedness arose, the gas well on Section

2 would have been in operation long ago because an

agreement could have been reached with the other credi-

tors to impound the funds.

GENERAL ORDER 47 PROVIDES IN PART
THAT: "A SPECIAL MASTER SHALL SET
FORTH HIS FINDINGS OF FACT AND
CONCLUSIONS OF LAW. AND THE JUDGE
SHALL ACCEPT HIS FINDINGS OF FACT
UNLESS CLEARLY ERRONEOUS."

The Courts have repeatedly held that they are bound

to accept the findings of a Special Master or a Referee

unless dearly erroneous. A few of the more recent cases

in support of this view, which cite other cases, are

:

Simon v. Agar, 299 F. 2d 853, which says:

"It is too well settled to require the citation of

authorities that where an appeal brings up for re-

view concurrent findings of fact by the referee

and the district court, they can be set aside only if

'clearly erroneous.' See Bankruptcy General Order

47, 11 U.S.C.A. following section 53; Rule 52(a)

F.R.Civ.P.. 28 U.S.C.A. Particularly is this true

where, as in this case, the findings involve questions

of credibility of witnesses who testified before the
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referee. See Morris Plan Industrial Bank r. Hen-

derson, 2 Cir., 131 F.2d 975, 977; Margolis v. Na-

zareth Fair Grounds & Farmers Market, Inc., 2

Cir., 249 F. 2d 221, 223; Smith v. United States,

5 Cir., 287 F. 2d 299, 301. Appellant has not car-

ried his burden of convincing us that both essential

findings are clearly erroneous."

Washington ^'. Houston Lumber Company, 310 F.

2d 881 at 882, says:

"The fact findings of the Refere are binding,

both on the district court and on this court, unless

clearly erroneous."

In re Bergcr Steel Company, Inc., 2)27 F. 2d 401 at

405, says;

"However, whatever impressions we may now

derive from our study of the printed record, the

Referee saw and heard these witnesses. It is axio-

matic that issues of credibility are for the triers of

the facts. The findings of fact made by the Referee

and by the District Court are entitled to great

weight on review. General Orders in Bankruptcy,

Nos. 36 and 47; In re United Wholesalers, Inc.,

7 Cir., 1960, 274 F. 2d 316, 319; In re Fringle

Engineering & Mfg. Co., 7 Cir., 1947, 164 F. 2d

299, 301."

See also:

Solomon v. Northivesiern State Bank, 327 F. 2d

720 at 724.

Because of this rule of law, the argument of Baker &

Taylor upon the effect of the evidence would have been

more appropriate before the trier of the facts who saw
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I
and heard the witnesses and was in a better position to

judge the true situation. We made our argument upon

these questions before the Special Master and prevailed.

The Special Master not only saw and heard the wit-

j
nesses, but also took into consideration all the surround-

ing circumstances and inferences which could reasonably

be drawn from the evidence.

The Special Master had before him the law as ex-

pressed in 44 Texas Jurisprudence P. 687, and in Bray

ji

V. Grain, 59 Texas 649, which in effect holds, with

reference to the direction of payments upon accounts,

that there need not be an expressed agreement, but a

tacit understanding of the parties is sufficient, and that

their real understanding, however manifested or ascer-

tained is controlling, and that such questions are for the

trier of the facts, and may be implied from the circum-

stances.
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APPENDIX NO. 6.

Additional cases upon the question of jurisdiction are

the follozmng:

Warder v. Brady, 115 F. 2d 89, at 94, 1j9, which says:

"It seems clear that the bankruptcy court under

Chapter X has jurisdiction to entertain all suits to

which its trustee or the debtor in possession is a

party, even though they be instituted against ad-

verse claimants."

Where a party to a summary proceeding in a bank-

ruptcy court has the right to object, such right may be

waived by consent.

MacDonald v. Plymouth County Trust Company,

286 U. S. 263, 52 S.Ct. 505.

"The fact that the petition did not seek an adjudication

but a reorganization in no wise limited the court's juris-

diction of the subject matter and its right to proceed

summarily against all but adverse claimants, which at-

tached upon the filing of the petition and its approval."

/;; Re Park Beach Hotel Bldg. Corp., 96 F. 2d

886 at 891, ^(6-7).

The above case is also authority for the Bankruptcy

Court's paramount and exclusive jurisdiction, which

cannot be affected by proceedings in other courts,

whether state or federal. See 1|(l-4), P. 891.

See the case of Detroit Trust Co. et at. v. Campbell

Bell River Timber Co. Ltd., ct al., 98 F. 2d 389 (9th
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CC), where some of the property involved was in British

Columbia.

As to the power of the bankruptcy court in Chapter

X proceedings over property claimed by the bankrupt,

see:

/;; Re Standard Gas & Electric Co., 119 F.2d 658

at 661, where the Court cites and quotes from the case

of Taiibel-Scott-Kitzmillcr Company, Inc. v. Fox, 264

U.S. 426, 44 S.Ct. 396, 68 L.Ed. 770.
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Baker & Taylor Drilling Co.,
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R. W. Stafford, Trustee,

Appellant,

Appellee.

APPELLANT'S REPLY BRIEF.

Statement Re Order of District Court Referring

Proceeding to Referee and Special Master.

Appellee's brief states that appellee does not find in

|the Record the Order of the Judge of September 4,

1963, referring the proceeding involved to Ronald Walk-

er as Referee and Special Master. While copy of the

Record, as originally prepared, to which appellant had

access, did not reflect that Order, the Record was sub-

sequently supplemented and that Order is in the Rec-

ord at page 296 of the Transcript of Record. Appellant

joins appellee in referring to that Order and joins ap-

pellee in stating that by Order of September 4, 1963,

the United States District Court for the Southern

District of California, Central Division, through Judge

W. C. Mathis, District Judge, appointed Ronald Walker

IS Referee and Special Master.

li
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Appellant takes issue with the second grammatical

paragraph, page 3 of appellee's brief, and with the Rec-

ord reference by appellee referred to as supporting that

statement.

Statement of Appellant Taking Issue With Appellee

as to Factual Matters.

Appellant takes issue with the last grammatical par-

agraph, page 3 of appellee's brief, and with the Record

reference by appellee refered to as supporting that state-

ment.

Appellant takes issue with the last grammatical par-

agraph, page 3 continuing on to page 4 of appellee's

brief, and the record reference as referred to in sup-

port of that paragraph. Appellant further takes issue

with appellee's interpretation in that paragraph of what

appellee states briefly to be the agreement between

J. D. Amend and the debtor corporation. If it be ap-

pellee's interpretation of the letter of February 11, 1963,

to H. F. Schlittler, the letter certainly does not sup-

port or justify such an interpretation. Appellee refers

to that letter as record reference for the agreement.

The letter does not purport to be an agreement or even

a proposal to the debtor corporation, and in any event

makes no reference to $60,000.00. The letter is set out

in full as Appendix Exhibit 7 to appellant's brief.

The letter appears as Exhibit 3 to Amend's Deposition

and was introduced and received in evidence. [Tr. p. 3,

March 24 hearing.]

Appellant takes issue with appellee's statement in the

last paragraph on page 4 of his brief that the drilling

costs of the well on Section 56 were paid and advanced

by the debtor corporation as being unsupported by the

ik
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Record. Baker & Taylor Exhibit "C" reflects a check

of Baker & Taylor Drilling Co. for $9,000.00 signed

"J. D. Amend Escrow Account, payment on Section

56." At page 38 of the Transcript of March 24 hear-

ing J. D. Amend testified that the check was his check.

Amend further testified at page 39 of the Transcript

that the checks, other than the $11,000.00 check which

went to pay for the well on Section 56, were checks by

him.

Appellant takes issue with appellee's statement on

pae 5 of appellee's brief that "on August 24, 1962,

and pursuant to oral agreement between J. D. Amend

and the debtor corporation" the debtor corporation at

this time entered into a contract for the drilling of an

oil and gas well with Baker & Taylor Drilling Co.

upon Section 54. We do not take issue with, but declare

that Tri-State Petroleum, Inc. did on August 24, 1962,

enter into a contract with Baker & Taylor Drilling Co.

for the drilling of a well on Section 54, but challenge

the statement that it was pursuant to the original agree-

ment between J. D. Amend and the debtor corporation.

Appellee makes record reference to page 10, line 16,

of the March 24 hearing. The Record at that place

does not support the statement and we do not find in

the Record at any place evidence to support the state-

ment.

j
While probably only a typographical error, appellee

at page 7 states that the well on Section 2 was to be

drilled "to a depth of 5400 feet from the surface."

800 feet was the depth specified in the contract and

jnct 5400 feet. [See Contract, Defendant's Exhibit 1,

[Amend Deposition.]



At page 7 of appellee's brief appellee states that the

contract for the drilling of the well on Section 2 pro-

vided that the sum shall be "payable in 30 days" after

completion of the drilling of the well. The contract pro-

vides for payment "'within Thirty (30) days." [See

Contract, Defendant's Exhibit 1, Amend Deposition.]

Appellee's statement with respect to the three $20,-

000.00 checks, the application of which is here involved,

is completely misleading, completely disregards the dates

of receipt by Baker & Taylor Drilling Co. of the checks

and disregards the fact that the checks were not re-

ceived by appellant in date order. The check dated De-

cember 15 is identified and frequently referred to as

Check No. 142. That check is the $20,000.00 check

which was received by Baker & Taylor Drilling Co.

from J. D. Amend, receipted for him but receipted I

as of date December 19, 1962, and was deposited by i

appellant on December 20, 1962. The receipt is Depo-

sition Exhibit 12 to Amend Deposition. See also Baker

& Taylor Exhibit "L" which is Appendix Exhibit 6

to appellant's brief. I I

While J. D. Amend never testified positively that

December 19, 1962, the date of receipt by him, was the

exact date on which he delivered Check No. 142 to

Baker & Taylor Drilling Co., he testified that that

was the approximate date

:

"Q. Now, Mr. Amend, do you know or could

you determine the date at which you delivered to

Baker & Taylor the check No. 00142? A. Wasn't

there an exhibit that had that date on the

—

Q. There is a receipt, deposition Exhibit No3

12, which— A. Well, that would be the ap-|

proximate date of it.
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Q. December 19, 1962? A. Yes.

Mr. Utley : That delivery was what date ?

Mr. Berry: December 19, 1962." [Tr. p. 53,

March 24-25 hearing.]

Check No. 142 was the only check delivered to

Baker & Taylor by Amend. The receipt which Amend

received and accepted was dated December 19, 1962,

and states "Received of J. D. Amend this 19th day of

December, 1962." [See Receipt in full Appendix Ex-

hibit 12 of appellant's brief.]

It is uncontrovertibly established that Check No. 127

in the amount of $20,000.00, dated December 17, 1962,

was received, deposited and credited to the Tri-State

account on account of the Nusbaum Well, on December

13, 1962. [See Baker & Taylor Exhibit K which is

Appendix Exhibit 5 to appellant's brief.] It was not

paid by the drawee bank until December 18, 1962.

[Tr. p. 18, March 24 hearing; Tr. pp. 18, 11, 112,

and the check itself, Trustee's Exhibit 7.] The check

was drawn on the Greenfield State Bank of Bakersfield,

California, and was deposited in The First National

Bank of Amarillo, Texas. [Baker & Taylor Exhibit

E, Tr. p. 13, March 24 hearing.] The entire Record re-

flects that the time at which J. D. Amend claims to have

had his conversation with Roy Bulls, in which he claims

that he told Bulls that Tri-State Petroleum, Inc. had

agreed to pay the drilling costs for the well on Section 2,

and claims he told Bulls at the time that he did not

want to carry a further interest in the well and that

Bulls then and there told Amend that he would notify

him as to whether or not his company received further

payment, occurred at the time the one and only check

delivered by Amend to appellant was delivered.



Appellee in his brief at page 9 states that notwith-

standing the conversation between J. D. Amend and

Roy Bulls and Mr. Bull's telephone call back to Amend

that the drilling costs on the well had been paid, Baker

& Taylor Drilling Co. proceeded to apply all of the

check dated December 17, 1962, to the balance due and

payable by Tri-State Petroleum, Inc. for the drilling

of the well on Section 54. Such statement and position

by appellee is incorrect and grossly misleading because

it is uncontrovertible that the check of December 17,

1962, was credited before the conversation between

Amend and Bulls, whatever it was, took place, and be-

fore any telephone calls from Bulls to Amend, whatever

they were, occurred.

Appellant takes issue with the statement in appellee's

brief that dispute arises over the fact that it (appel-

lant) applied funds mailed to it for payment of the

drilling costs on Section 2 to the balance due it by

Tri-State Petroleum, Inc. for drilling work on Sec-

tion 54. H. F. Schlittler was the only man connected

with Tri-State Petroleum, Inc. who testified at the

hearings, and his testimony is

:

"Q. Mr. Schlittler, you said the obligation for

drilling the Section 2 well was Tri-State's obliga-

tion. I take it by that you mean it was Tri-State's ^

obligation to J. D. Amend? A. In agreement

with Mr. Amend, that is right.

Q. And it had nothing to do with the obliga-

tion as between J. D. Amend and Baker & Tay-

lor Drilling Company? A. Well, no. As far as

I am concerned, no." [Tr. p. 167, March 24-25 hear-

ing-]
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"Q. You never directed anything to Baker &

Taylor Drilling Company with respect to the ap-

plication of payments, I take it? A. No, sir."

[Tr. pp. 167-168, March 24-25 hearing.]

Appellee states in his brief that Bulls, Secretary of

Baker & Taylor, was informed by J. D. Amend that

Tri-State had promised to send this money (referring

to the $20,000.00 check) for this particular purpose

and requested that he be informed when it arrived and

Mr. Bulls did inform Mr. Amend that it had been

received. This statement is challenged as not being sup-

ported by the Record. A reading of appellee's brief in

the first grammatical paragraph ending on page 14

thereof might lead one to conclude that appellee is re-

ferring to Amend's testimony as set out in appellant's

Exhibit 10 as supporting such statement. Such Exhibit

10 does not support such statement.

At page 14 of appellee's brief is, the possible mis-

I

leading, statement that the three $20,000.00 checks were

I

identified or mailed for the purpose of application on

the Amend debt owing to appellant. Mr. Schlittler did

not so testify and neither did anyone else so testify,

j

Only check No. 142 had any designation of how it

\ was to be applied. The Record is replete of testimony

! that the other two checks had no designation for ap-

plication and that nobody designated their application.

i Schlittler testified that he did not have anything to

' do with the maiHng of the checks. [Tr. p. 163, March

I

24 hearing.]

Appellant challenges appellee's statement that Mr.

Bulls of Baker & Taylor was informed by Amend

i,

that the $20,000.00 checks were mailed for the purpose



of application on Amend's debt, and accepted Tri-State

as a proper person to pay the obligation of J. D. Amend.

Such is not supported by the Record. Neither the tes-

timony of Bulls nor Amend supports such a statement.

While appellee states at page 13 of his brief that

Baker & Taylor is nothing more than lien claimant

against property admittedly owned by the debtor and

J. D. Amend is, of course, incorrect. Appellant does not

admit that any property is owned by the debtor. Aside

from that erroneous statement, however, such statement

by appellee completely disregards the fact that Baker

& Taylor Drilling Co. holds and asserts a contractual

personal debt liabiUty of J. D. Amend which the Spe-

cial Master sought to enjoin it from enforcing.

While appellee chooses to designate the relationship

of J. D. Amend and Tri-State Petroleum, Inc. with

respect to the property involved as joint venturers, no
^

part of the Record in this case justifies or supports

any such relationship. The letter from Amend to Schlit-

tler, which Amend and SchHttler say represents their

understanding, does not justify such a conclusion. The

letter simply evidences an agreement to make an as-

signment of % interest in the well in question upon

various conditions, which were never performed.

Had such assignment been made, the relationship

would have been that of cotenants. (See 42 Tex. Jur.

2d, Sec. 20, pp. 51-53.) A copy of the text is in-

cluded herein as Exhibit 1 for ready reference. See

also discussion notes 4 Oil and Gas Reporter 892

(1955).
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In Re Lack of Jurisdiction by Bankruptcy

Court and Special Master.

While the Transcript of evidence does not reflect

that the Trustee's report of August 9, 1963, which

lists 66% of the leasehold estate and well involved as

owned by others than the debtor, was introduced in

evidence before the Special Master, same is neverthe-

less a part of the Record in the proceeding. Same is

nevertheless a part of the Record before this Court and

is reflected at pages 25 to 90 of the Transcript of

Record. The listing of the interests is reflected at page

51, Transcript of Record. Without becoming involved

in protracted argument as to the effect of that report

or the effect of Woods v. Deck, 112 F. 2d 739 (cited

by appellee), it is certainly unquestioned and is un-

controvertible that J. D. Amend owned and owns, at

least, a 25% undivided interest of the lease and the

well in question, which 25% undivided interest was

never in any regard committed to the debtor. The deb-

tor had and has no rights, claim or interest thereto

and never asserted any claim, interest or right thereto.

While it is recognized that the Special Master pur-

ported to find, in Finding of Fact No. II, that among

the properties in which the debtor corporation has an

interest are the well and lease in question [Tr. p. 167],

,

the Special Master never purported to find or deter-

mine what that interest is. Among the various other

' reasons for lack of jurisdiction of the subject matter

by the Special Master and the Court below one com-

pletely unanswerable is that there is at least and in

any event a 25% undivided interest in the property

which belonged and belongs to J. D. Amend, which

25% undivided interest the Trustee or the bankrupt
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never had any right or claim and never asserted any

right or claim. There is also involved the personal obliga-

tion of J. D. Amend to Baker & Taylor as established

by the contract and as established by the testimony

of J. D. Amend. [Tr. p. 14, lines 1-20, March 24 hear-

ing.] Nevertheless the Special Master, and ultimately the

District Court through approval of the Special Mas-

ter's Order, purports to assume jurisdiction of the en-

tire property and purports to enjoin and restrain Baker

& Taylor Drilling Co. "from hereafter filing, prosecut-

ing or taking any action in any court of any jurisdic-

tion, other than before this court, against /. D. Amend

or Tri-State Petroleum, Inc. or the Trustee in Bank-

ruptcy of Tri-State Petroleum, Inc., debtor, based

upon its claim growing out of the drilling of the gas

well mentioned and described in these proceedings."

Appellant earnestly urges all the aspects of lack of

jurisdiction of the Bankruptcy court and the Special

Master as presented in its Specifications of Error

and the authorities as presented in its opening brief,

and that the Bankruptcy Court and the Special Mas-

ter were wholly without jurisdiction of the subject mat-

ter with respect to which they sought to act and of

the person and rights of appellant. Appellant further

earnestly urges that under no conceivable theory or

reasoning could the Bankruptcy Court or the Special

Master have any jurisdiction of the 25% undivided

interest of J. D. Amend in the lease and well in ques-

tion or of the personal rights and Habilities between

J. D. Amend and appellant. Appellee cites no statutes so

providing or authority so holding. Appellant submits

that no such jurisdiction existed or exists. The Spe-

cial Master and Bankruptcy Court in these regards,
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in any event, have purported to act beyond any con-

ceivable jurisdiction or authority and have so purported

to dispose of substantial rights of appellant.

Appellee urges and has urged that the Bankruptcy

Court had summary jurisdiction because it urges that

J. D. Amend had consented to the summary jurisdic-

tion.

While it is recognized that J. D. Amend probably

submitted his person to the jurisdiction of the Bank-

ruptcy Court, try as one may to find such, he never

in any regard submitted or purported to submit his un-

controvertibly owned 25% undivided interest of the

property involved to the jurisdiction of the court. In

law and in fact he could not do so. As is said in

Collier on Bankruptcy, 14th Ed., Vol. 6, Sec. 305, p.

576, and In re Prima Co., 98 F. 2d 952 (7th Cir.

1938) courts of bankruptcy possess only such jurisdic-

tion and powers as are expressly or impliedly conferred

on them by Congress. To say that J. D. Amend could

submit his property to the jurisdiction of the bank-

ruptcy court and thereby confer on the Bankruptcy

court jurisdiction as to Baker & Taylor Drilling Co.

with respect to such property and jurisdiction of Baker

& Taylor Drilling Co. as to personal obligations and

;
rights as between Baker & Taylor Drilling Co. and

I J. D. Amend is completely beyond the pale of any

authority. Bankruptcy courts have jurisdiction to ad-

' minister only property of bankrupts and have no juris-

diction to administer property of third parties or to

grant protection to third parties.

I Appellee's position and argument completely disre-

gards the United States Supreme Court decisions in

Taubel-Scott-Kitsmiller Co. z'. Fox, 264 U.S. 426,
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68 L. Ed. 770, and Cline v. Kaplan, 323 U.S. 97,

89 L. Ed. 99 (1954), as well as the other cases cited

in appellant's brief under argument with respect to lack

of jurisdiction of the subject matter of the person of

Baker & Taylor Drilling Co. In Cline v. Kaplan the

Supreme Court stated with respect to such matters:

"Once it is established that the claim is not color-

able nor frivolous, the claimant has the right to

have the merits of his claim passed on in a plenary

suit and not summarily."

Viewing the uncontrovertible facts as presented by the

Record and as set out under Statement of Facts in

appellant's brief, and even considering appellee's brief,

it cannot reasonably be concluded that Baker & Taylor's

claim is frivolous or colorable only.

Appellee's argument under "Exclusive Jurisdiction of

the Debtor and its Property Wherever Located" and the

authorities therein cited in no regard meet the situation

here involved. The Special Master, with ultimate ap-

proval of the District Court, has not merely sought

to deal with property of the bankrupt and to pass upon

the amount of validity of claims against the bankrupt,

but has sought summarily to adjudicate an interest

or title into the bankrupt as against a bona fide sub-

stantial and strong claim of Baker & Taylor Drilling

Co. that no such title exists, and has sought to exer-

cise a jurisdiction with respect to property in which

unquestionably and uncontrovertibly the bankrupt has

no interest or title and has sought to adjudicate rights

and liabilities between Baker & Taylor Drilling Co.

and J. D. Amend as to personal liabilities and obliga-

tions between them and has enjoined the pursuit of
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those rights of Baker & Taylor Drilling Co. against

J. D. Amend.

Appellee and the Special Master have wholly failed

to make the inescapable distinction that Amend owned

a property right and interest in which the creditor un-

controvertibly had no right, title or interest and that

Amend had a personal and individual obligation and

liability to Baker & Taylor Drilling Co. under his con-

tract which in no manner or regard affected or could

affect the bankrupt creditor.

At the time of the contract between Baker & Taylor

Drilling Co. and Amend the bankrupt creditor was not

remotely involved. The debt to Baker & Taylor Drilling

Co. by J. D. Amend is a matter between Amend and

Baker & Taylor. Appellee's statement that the entire

transaction out of which Baker & Taylor's claimed in-

debtedness arose was a three-party transaction in which

Tri-State was a party is wholly and completely unsup-

ported by the Record. The Record establishes the op-

posite.

The argument by appellee that the filing of a lien

by Baker & Taylor Drilling Co. changed the situation

so as to subject Baker & Taylor to the jurisdiction of

the court is wholly fallacious, such argument simply as-

sumes jurisdiction to exist. Appellee's argument that

it is necessary to protect J. D. Amend from his per-

sonal contract obligations and suits to enforce same

and to protect his property in order to protect the

bankrupt creditor is erroneous in fact and in law.

The argument of the Trustee that a proceeding by

appellant against J. D. Amend with respect to personal

obligations of J. D. Amend to appellant would so affect

the bankrupt creditors' rights as to vest the Bankruptcy
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Court with jurisdiction to enjoin such action has been

repudiated in In re Magnus Harmonica Corp., 233 F.

2d 803 (3rd Cir. 1956) ; /;; re Magnus Harmonica

Corp., 237 F. 2d 867 (3rd Cir. 1956); and In re

Diversey Bldg. Corp., 86 F. 2d 456 (7th Cir. 1936)

(cert. den. in Diversey Building Corporation v. Weber,

81 L. Ed. 870, 300 U.S. 662, 57 S. Ct. 492).

The question of whether Amend's interest in the

property is subject to a lien of appellant is of no con-

cern to the banl:rupt creditor or the Bankruptcy Court.

The bankrupt creditor has no right in J. D. Amend's

property and whether his interest be subject to lien

or not cannot affect the bankrupt creditor or its es-

tate. In any event that the determination of that ques-

tion is beyond the pale of the Bankruptcy Court is es-

tablished by authorities cited in appellant's opening

brief.

Without receding in any regard from any of its

other positions, appellant says that a different situation

might have been presented if the Bankruptcy Court

had merely held that the bankrupt creditor had or was I

entitled to a % interest in the property involved and

that Baker & Taylor Drilling Co. might not proceed

against that ^ interest, or to pursue a claim against

that y^ interest. Appellant earnestly urges that those

questions themselves could not be adjudicated by the

Bankruptcy Court, but were required to be determined

in a plenary proceeding in a court which could acquire

jurisdiction over Baker & Taylor Drilling Co. and the

subject matter. In any event, however, the bankruptcy

court did not stop at any such point, but proceeded to

attempt to completely dispose of ap])ellant's rights with

respect to property over which the Bankruptcy Court
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could not conceivably have jurisdiction, i.e. at least the

25% undivided interest of J. D. Amend, and to dis-

pose of and adjudicate rights as between two third par-

ties and to exercise jurisdiction over rights and par-

ties of which and of whom the Bankruptcy Court had

no jurisdiction.

In Re Estoppel.

Appellant, as it has at all times, urges that this case

should be disposed of on the grounds of lack of juris-

diction. It nevertheless urges that if the question is

reached the lien or debt of appellant is established.

Appellee belabors the question of whether J. D.

Amend had the right to direct where the payments of

Tri-State should be applied. Appellee also propounds

the theory that J. D. Amend at times acted in the

capacity of agent for Tri-State. Appellant challenges

the existence of proof of any such. Each of such ar-

guments by appellee is wholly academic in that the posi-

tive and uncontradicted and uncontrovertible evidence

is that J. D. Amend did not at any time direct Baker

& Taylor Drilling Co. as to any application of pay-

ments. At the expense of being repetitious, we reiterate

:

J. D. Amend testified time and again that he did

not direct Baker & Taylor Drilling Co. as to any appli-

cation or as to how any check was to be applied [Amend

Deposition 31, 32; Tr. pp. 51, 52, 53, March 24-25

hearing; Tr. p. 108, July 1-2 hearing.]

J. D. Amend testified that he had no instruction

from Tri-State as to application of payments [Amend

Deposition 29.]

H. F. Schlittler, President of Tri-State Petroleum,

Inc., testified with respect to the issuances of the three

$20,000.00 checks and was the only person connected

li
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with Tri-State who testified, testified that he did not

direct anything to Baker & Taylor Drilling Co. with

respect to application of payments [R. pp. 167, 168;

Tr., March 24 hearing.]

Certainly the testimony of Amend, Schlittler, Bowie

and Bulls all negative any direction to appellant as to

application of the two checks in question. The Special

Master did not find that there was any direction to

Baker & Taylor Drilling Co. as to application of pay-

ments. Appellee falls back on estoppel of Baker &
Taylor Drilling Co. Appellee's position as to what Baker

& Taylor Drilling Co. is estopped from has always

been quite nebulous and is left so in appellee's brief.

Search as one may through all the testimony and all

the Record, there is no semblance of evidence that

Bulls or anyone else informed Amend, Tri-State or

anyone else as to anything more than that a certain

sum of money, i.e. a third check from Tri-State Pe-

troleum, Inc. in the sum of $20,(XX).00, or a total of

$60,000.00, had been received. ^
The Special Master by his Finding of Fact VIII

found that Baker & Taylor Drilling Co. is estopped

from asserting a claim against J. D. Amend or Tri-

State Petroleum, Inc., or from asserting a lien against

the gas well or leasehold interest on Section 2, above

described, in any sum whatsoever ; and that the leasehold

interests in gas well on Section 2 are free from any

interest or claims of appellant in any sum whatsoever.

By the Special Master's Conclusion of Law III he

concludes that the claim and defense of estoppel as-

serted by the Trustee and J. D. Amend against the

claim of Baker & Taylor Drilling Co. are true and

sufficient to "sustain the plea of estoppel" and does
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estop Baker & Taylor Drilling Co. from applying the

funds received by Baker & Taylor Drilling Co. in De-

cember, 1962, upon the balance due it from Tri-State

Petroleum, Inc. for the drilling of a well on Section

54, known as the Nusbaum Well. Any finding or con-

clusion by the Special Master that Baker & Taylor

Drilling Co. was informed and knew that the two

$20,000.00 checks in question were mailed by Tri-State

for the purpose of paying the drilling costs on the

Wilbanks well is completely contrary to the testimony

of Amend and Schlittler. It is to the testimony of

those two only that the Special Master could look for

support of any such finding or conclusion. Such finding

or conclusion is clearly wrong, and is not within the

permissible range of any evidence.

It is respectfully submitted and earnestly urged that

there was no direction as to application of payment,

there was no representation by Baker & Taylor Drilling

Co. as to any manner or mode of payment, and that by

whatever rule of estoppel this case is to be measured,

indispensable elements of estoppel are absent.

There is wholly absent any false representation or

concealment of any fact by appellant.

I Under the Texas rule, as to essential elements of

I

estoppel, an essential element is that the party relying

I on estoppel or to whom the false representation was

j
made must have relied on or acted on it to his prejudice.

Under the California rule, as stated by appellee, an es-

sential element is that the person claiming estoppel

must rely on the conduct to his injury.

The person claiming estoppel must have done or

omitted some act or changed his position in reliance

on the representation and conduct of the other party.

Such follows from the elements of estoppel as contained
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in the authorities in appellee's brief as well as appel-

lant's brief.

See State of Oklahoma v. State of Texas, 45 S. Ct.

497, 268 U.S. 252, 69 L. Ed. 937; 31 C.J.S., Sec. 72,

p. 442; 22 Tex. Jur. 2d, Sec. 16, p. 683; and Nance

V. Currey, 257 S.W. 2d 847 (C.C.A.). Excerpts from

such authorities are included as Appendix Exhibit 2.

By whichever rule the question of estoppel is meas-

ured, that necessary element of reliance or action to

injury or prejudice is completely absent. There is no

evidence whatsoever and no finding by the Special Mas-

ter that either Amend or the bankrupt debtor did or

refrained from doing any act, nor relied on any act of

Baker & Taylor to their injury or prejudice.

Any contention of estoppel is simply a contention

that Trustee and Amend now have the right to have re-

versed the application made by Baker & Taylor Drilling

Co. to Tri-State's account of Tri-State's funds re-

ceived by Baker & Taylor Drilling Co. from Tri-State

without direction as to application, which application

was made at the time of receipt, and now have such

funds credited to the account of J. D. Amend. The

facts simply do not raise an estoppel which does or can

effect any such gymnastics. The law simply does not

permit such. See authorities cited in appellant's brief.

Wherefore, appellant prays as in its opening brief.

Respectfully submitted,

David M. Garland,

Gregg, Robertson & Garland,

H. A. Berry,

Underwood, Wilson, Sutton,

Heare & Berry,

Attorneys for Appellant, Baker & Taylor

Drilling Co.
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APPENDIX EXHIBIT 1.

42 Tex Jur 2d Oil and Gas § 20

§20. Divided interest; Cotetmncy.

The bundle of interests that constitutes ownership

of a parcel of land or of the minerals therein may be

divided in a number of ways. To mention only a few,

two or more persons may own interests in land in a

form of concurrent ownership; ownership' may be di-

vided among the owners of present possessory interests

such as estate for years, life estate, or fee simple de-

feasible, and the owners of future interests such as re-

mainders, reversions, or possibilities of reverter; legal

ownership may be in a trustee and equitable ownership

divided among owners of present and owners of future

interests; ownership may be subject to restrictions im-

posed by reason of the minority or incapacity of the

owner, or may be subject to a variety of security inter-

ests or restrictions on the use of the property; or sep-

arate parcels of land may by agreement be subject to a

plan of development that may give the owner of each

individual parcel some interest in the other individual

parcels." Thus, the owners of undivided portions of

oil and gas rights in and under real estate are tenants

in common, and a lessee of such a cotenant becomes a

cotenant with the cotenants of his lessor.'' The rela-

tionship between co-lessors under a unitized lease has

been described as a joint ownership or joint tenancy

in all the royalties reserved in the lease, so that all the

lessors are necessary and indispensable parties to an ac-

tion of trespass to try title to one of the tracts covered

by the lease, ^ and production on any tract covered by

the unitized lease is regarded for all purposes as produc-
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tion from all the tracts, so as to perpetuate beyond

the primary term a mineral deed to one tract for a

term of years and so long thereafter as oil, gas, or

minerals shall be produced, though no production has

been obtained from that particular tract.* This rela-

tionship has also been described in terms of mutual

conveyances by the co-lessors of undivided interests

in the minerals under their respective tracts." Again,

a tenancy in common in an oil and gas leasehold may

arise through a single lease to multiply lessees, an as-

signment of undivided interests by a single lessee, or

leases by tenants in common to different lessees."

Thus, where cotenants in a tract of land execute leases

to different lessees of the undivided interests of the

respective cotenants in the entire tract, that transaction

of itself constitutes these lessees cotenants in the lease-

hold, so that one lessee is entitled to share in the profits ;

from production obtained on the tract by another lessee, ,1

even though the first lessee does not obtain production

or attempt to do so.'^ And where the lessees enter into

a joint operation agreement, the agreement does more

than merely embody the law of cotenancy, and under it

production by one lessee is production by the other

for all purposes, and will satisfy the habendum clause i

in the lease of the other calling for continued produc-

tion on the tract by the lessee in order to extend the

lease beyond the primary term." But it has been held

that the ownership of a mineral estate in the whole

of a voluntary subdivision and of a mineral lease in a

portion thereof did not involve merger or make the

owner-lessee a tenant in common with the remaining

portion of the subdivision, or liable to the other lessee

for any part of the oil and gas produced under a drilling

permit."



—3—
APPENDIX EXHIBIT 2.

Excerpts From Authorities With Respect

to Elements of Estoppel.

State of Oklahoma v. State of Texas, 45 S. Ct. 497,

268 U.S. 52,69 L. Ed. 937:

"In this situation the asserted estoppel must fail.

Only where conduct or statements are calculated

to mislead a party, and are acted upon by him in

good faith, to his prejudice, can he invoke them as

a basis of such an estoppel."

31 C.J.S., Sec. 72, p. 442:

"It is essential to an equitable estoppel that the

person asserting the estoppel shall have done or

omitted some act or changed his position in reH-

ance upon the representations or conduct of the

person sought to be estopped. A change of posi-

tion which will fulfill this element of estoppel

must be actual, substantial, and justified."

22 Tex. Jur. 2d, Sec. 16, p. 683:

"Estoppel is always predicated on the conception

that the pleader thereof has been misled to his

prejudice by some statement, act, or conduct of

another who seeks to assert a right inconsistent

therewith. Thus, one material element of an es-

toppel is that the party claiming it must have

been misled by the representations or conduct of

the opposite party to change his position in such

a manner that he will be injured if estoppel is not

declared. No estoppel is predicable of acts or state-

ments of the defendant where it is not shown

that the conduct or position of the plaintiff has in



any respect been influenced thereby to his preju-

dice in some material aspect. The rule is funda-

mental that, unless the representation of the party

to be estopped has been acted on by the other par-

ty in a way different from the way in which he

otherwise would have acted, and to his prejudice,

no estoppel arises."

Nance v. Ciirrey, 257 S.W. 2d 847

:

"Reliance and change of position are essential ele-

ments of estoppel. Nelson v. Wilson, Tex. Civ.

App., 97 S.W. 2d 287; 17 Tex. Jur. 145."
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APPELLANT'S OPENING BRIEF

JURISDICTION OF THE DISTRICT COURT
AND THE COURT OF APPEALS

Complaint for treble damages under Section 4 of

ie Clayton Act wherein the plaintiff Case-Swayne

<o. alleged that Defendants Simkist Growers, Inc.,

hreinafter referred to as Sunkist, the Exchange

(range Pl-odiicts Co., hereinafter referred to as Ex-

(lange Orange, and Exchange Lemon Products Co.,

hreinafter referred to as Exchange Lemon, combined

;id entered into contracts and conspired and have

lionopolized and attempted to monopolize the trade

i product oranges grown in California and Arizona

i violation of Sections 1 and 2 of the Sheraian Act.



Jiuisdiction of the District. Court is based imder Sec-

tions 1 and 2 of the Shennan Act, Act of Jvdy 2, 1890,

Chapter 647, Sections 1 and 2, 26 Stat. 209, and Sec-

tion 4 of the Act commonly referred to as the Clayton

Act, 38 Stat. 730, Act of Oct. 15, 1914, 15 U.S.C. Sees.

1, 2, and 15, respectively (C.T. 1-2).

^

Final judgment was entered in the matter March 2,

1965 (C.T. 2110-11). Jurisdiction of the Court of

Appeals for the 9th Circuit is based on the Notice of

Appeal filed March 29, 1965 (C.T. 2142) pursuant tot

Rule 73(a) (b) Rules of Civil Procedure for the

United States District Courts.

STATEMENT OF THE CASE

I. THE PROCEEDIN&S

This case is before this Court on an appeal from

the District Court's judgment based on the District

Court's order granting defendant's motion for a

directed verdict (C.T. 2093-2104).

The proceedings relating to the questions presented

on appeal are, briefly, as follows

:

April 15, 1958, plaintiff filed its complaint against

defendants Simkist, Exchange Orange and Exchange

Lemon, alleging they had conspired and entered into

contracts to restrain trade and had monopolized and

iPages and lines in Clerk's Transcript are referred to as

follows: C.T. : (line).

Pages and lines in Reporter's Transcript are referred to as

follows: R.T. : (line).



ttempted to monopolize the trade in product oranges

rown in California and Arizona in violation of Sec-

ions 1 and 2 of the Sherman Act (15 U.S.C. Sees. 1

;nd 2), alleging damages by reason of defendant's

cts in the smn of $800,000.00 and praying that dam-

ges be trebled pursuant to Section -i of the Clayton

Lct, 15 U.S.C. Sec. 15 (C.T. 1-13).

I
July 21, 1958, defendants answered the complaint

enying conduct in violation of the Sherman Act and

Ueging an affirmative defense that defendants were

gricultural marketing associations meeting the re-

uirements of Sec. 6 of the Clayton Act (15 U.S.C.

>ec. 17) and of Sec. 1 of the Capper-Volstead Act (7

J.S.C. Sec. 291) and that the claimed violations of

he antitrust laws "are exempt from the antitrust

aws by said statutes." (C.T. 155-170).

! On October 31, 1958, the defendants Exchange

,)range and Exchange Lemon merged into Sunkist.

ounkist assumed all the obligations of the merged cor-

)orations and pursuant to motion of Sunkist the de-

fendants Exchange Orange and Exchange Lemon were

;Usmissed from the action (C.T. 611-12).

On -Time 29, 1962, pursuant to leave of Court duly

obtained, plaintiff filed a supplemental complaint

pleading transactions occuri-ing since the date of the

priginal complaint and alleging additional damages

ihereby from April 15, 1959, to January 31, 1962, in

phe sum of $1,412,000.00 (C.T. 1078-1083). Sunkist

Bled no answer to the supplemental complaint.

" A heai*ing had been scheduled on March 2, 1964,

relating to plaintiff's objections to certain interroga-



tories. In plaintiff's Memorandum in Reply to "De-

fendant's Memorandmn of Points and Authorities in

Support of Opposition to Plaintiff's Objections to

Certain Inten-ogatories", filed February 26, 1964

(C.T. 1188-1194, particularly 1190:7-17), plaintiff ad-

vised defendant that it would request the Court at the

hearing for leave to file a second supplemental com-

plaint to bring matters up to date (C.T. 1190:7-17).

At the hearing of March 2, 1964, plaintiff asked

leave of the Court to file a second supplemental com-

plaint to plead transactions occurring since the filing

of the supplemental complaint and alleging additional

damages in the amoimt of $650,000.00 for the period

from January 31, 1962, to January 31, 19&4 (R.T.

59A:12-24; C.T. 1283 et seq.).

Defendant made no objection to plaintiff's motion

and the Court announced it would permit the filing!

of the second supplemental complaint. Plaintiff's

proposed second supplemental complaint was served

on defendant March 2, 1964 (C.T. 1286:27-29) andi

lodged with the Coui-t April 3, 1964 (C.T. 1283).

Defendant was instructed to prepare pre-trial order

No. 1 covering the Court's rulings at the March 2,

1964 hearing. Sunkist did not include in its proposed

pre-trial order an order permitting the filing of plain-

tiff's second supplemental complaint. Plaintiff there-

fore submitted to the Coui't a substitute order covering

the Court's oral announcements (C.T. 1311-1313 at p.

1313:5-7). The Coui-t did not sign plaintiff's substi-

tute order. Therefore at a hearing held May 18, 1964,

the plaintiff reminded the Couri of plaintiff's pending



motion to file a second siipj)lemental complaint, and

again the Court stated it would permit filing- of such

complaint (R.T. 92A:6-20).

At a hearing on October 12, 1964, and after plain-

tiff's records were complete, plaintiff asked leave to

substitute a second supplemental complaint for the

one previously lodged with the Court to accurately

specify the damages in the amomit of $806,000.00 for

(the period covered by the second supplemental com-

plaint (R.T. 133A:1-134A:1). The Court stated plain-

;iff could make its motion on the second supplemental

3omplaint on October 26, 1964, when there was

scheduled defendant's motion to compel answer to

certain interrogatories. The motion to compel answer

;o interrogatories was mthdrawni, plaintiff having

elected to answer the interrogatories (C.T. 1780).

Hence there was no hearing on October 26, 1964.

Plaintiff", reljyang on the Court's oral pronounce-

nents of March 2, 1964 and May 18, 1964, prepared its

'.lumerous exhibits to cover the complete jieriod en-

!ompassed iii the lawsuit from April 15, 1958 (orig-

inal complaint) to January 31, 1964 (R.T. 136A:16-22;

139A:6-140:15).

' On October 28, 1964, defendant filed a motion for

m order prohibiting plaintiff" from filing a second

aipplemental complaint (C.T. 1891-3). On November

i), 1964, the day before trial commenced, the Court

innoimced it would not permit the filing of the second

lupplemental complaint (R.T. 134A:16-22) and an

)rder prohibiting filing of the same was filed October

iO, 1965 (C.T. 1925-26).



Early in April, 1961 (C.T. 1804) the parties had

presented to the Court a stipulation of facts relating

to Sunkist's, Exchange Orange's and Exchange

Lemon's defense to the original complaint that they

had complied with Sec. 1 of the Capper-Volstead

Act and authorizing the Court to rule on that issue.

The stipulation was not filed by the Court until Octo-

ber 27, 1964 (C.T. 1790, et seq.). However, prior to

the filing or the reading by the Court of the stipula-

tion relating to the Capper-Volstead defense, the

Court had read the decision of the Supreme Court in.

Sunkist Growers, Inc. v. Winckler and Smith Gitrm\

Products Co., 370 U.S. 19 (1962) and had concluded

that the Supreme Court in the Winckler case had

ruled that Sunkist was an association organized in

compliance with Sec. 1 of the Capper-Volstead Act

and that the Winckler decision on this issue was bind-

ing on the plaintiif in the instant case (R.T. 5A:6-6A:

6; 45A:3-18). Based on this conclusion, the Court in

Pre-trial Order No. One, filed April 22, 1964, ruled

that Sunkist, Exchange Orange and Exchange Lemon

had complied with the provisions of Sec. 1 of thai

Capper-Volstead Act (C.T. 1307:10). In Pre-trial

Order No. One the Court also ordered two separate

trials of this cause: the first trial to cover the issue

of liability and, if plaintiff prevailed, the second trial

to cover the issue of damages.

Pursuant to the Court's ruling that defendants had

complied with the Capper-Volstead Act, the Court in

Pre-trial Order No. Two filed May 26, 19&4, ordered

that the issues of this cause were confined to whether



Siuikist had a monopoly on oranges grown in Califor-

nia and. Arizona, whether it had illegally used any

such monopoly power or had attempted to monopolize

such oranges, and damages (R.T. 68A:6-12; 76A:17-

,25; C.T. 1359-60).

Trial was had from November 10, 1964, to November

30, 196-1, when plaintiff rested (R.T. 1220:25). De-

fendant, without offering evidence, moved for a di-

rected verdict (see motion for directed verdict lodged

November 30, 1964, C.T. 1964-66, superseded by pro-

posed order for directed verdict lodged December 28,

L964, C.T. 2056).

On March 1, 1965, the Court filed its memorandmn
and order granting defendant's motion for a directed

i^erdict (C.T. 2093-2104). Final judgment was filed

and entered pursuant to said order on March 2, 1965

,(C.T. 2110-11).

II. THE EVIDENCE^

A.. Description of the Parties.

, Plaintiff and Plaintiff's Business. Plaintiff, a

corporation, for all the period covered in this action

{April 15, 1955 to January 31, 1962), had been

iengaged in the orange product manufacturing busi-

ness (R.T. 433:13-20). This business consisted of the

-"The Evidence" relates to speeifieation of error 1, and point I

of Ar^iment, namely, that the Court erred in p;ranting defend-
ant's motion for a directed verdict. Evidence particularly relating
to plaintiff's other specifications of error is treated in argument
thereon.
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purchase of oranges and the manufactiu*e of them ititoi

orange products for resale. Plaintiff's orange products!

were canned orange juice and blends of orange juicei

with other fruit juices. Plaintiff's orange products arej

single streng-th juices, that is, they are not concen-

trates but are the natural juices immixed with water

(R.T. 434:6-17).

The Defendants and their Business. As noted

above, the action was commenced against Simkist, Ex-

change Orange, and Exchange Lemon (corporations)

but was dismissed as to Exchange Orange and Ex-i

change Lemon when these defendants merged into'

the sur^dving corporation Sunkist, on October 31,

1958. After the merger, Simkist cai^ried on the fimc-'

tions that had been previously carried on by defend-

ants Exchange Orange and Exchange Lemon in thej

Simkist system (Admission 3(h), C.T. 1367:25-29,1

1368:20). Hence, acts of Exchange Orange and Ex-

change Lemon refer to acts of these companies prior

to their merger into Sunkist. I

Simkist, with its subsidiary corporation Exchange

Orange, during the period covered by the complain.t,|

acted as agent for the Simkist organization in the'

following capacities: In the sale of oranges destined

for retail consumption as fresh fruit ; in the manufac-

turing of oranges into orange products and the sale

of such products for resale and in. the sale of oranges

for product manufacture to other manufacturers of

orange products (Plf's Exs. 1, 2; Admission No. 3,

C.T. 1367:11-1368:26; R.T. 451:2-20). With respect to



'5unkist's handling of oranges for product use,

Sunkist was vertically integrated with dual distribu-

ion. For products, it sold in competition with nianu-

'acturers of orange products who purchased orange

lupplies from Simkist, (G-eneral Foods, R.T. 543:4-

).0; 549:12-550:3; Hyland-Stanford Co., R.T. 513:12

1^ 514:6; TreeSweet, R.T. 345:2-22; 706:13-25; Case-

^wayne Co., Plf's Exs. 131, 132, R.T. 792:6-13; 823:

:-17). Simkist's dominant control of oranges grown in

Jalifoniia and Arizona together with its vertical in-

egration and dual distribution witli respect to oranges

esignated for product use is the phase of Simkist's

perations that this cause is particulai'ly concerned

jTith.

' Exchange Orange from the conmiencement of this

'ction, April 15, 1958, until its merger into Smikist

October 31, 1958, was a 100% owned subsidiary of

iunkist; the Board of Directors of Exchange Orange

insisted of the same Board of Directors as Sunkist

Admission No. 3(c) C.T. 1367:13-19; 1368:6-8).

Exchange Orange was the ad.jmict of Sunlcist for the

lale of oranges for product use to manufacturers of

'^range products and for the manufacture of Smikist

range products (Admission No. 3(e) and (f) C.T.

367:21-24; 1368:12-18; R.T. 1108:7 to 1109:7). Ex-

hange Lemon, from the commencement of this action

nd mitil its merger into Sunkist, was the manufac-

jiring adjmict of Simkist for the manufacture of

pmon products from fresh lemons and it also manu-

'actiu'ed orange products for Sunkist (Answer, C.T.

59:2-17; Admission No. 3(h) C.T. 1367:25-1368:26).
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B. Interstate Commerce.

Oranges involved in this action were gi'own in Cali-

fornia and Arizona ; the oranges grown in Arizona are

shipped all aver the country. The orange products

were shipped for resale throughout the various states

of the United States and involved a continual stream

of interstate commerce throughout the various states

of the United States. Defendants at all times involved

in this action eaiTied on an interstate business in,

oranges grown in California and Arizona, and orange

products manufactured therefrom. (Admission No. 4

C.T. 1368:27-1369:11; R.T. 451:23-452:25).

C. The Product and the Relevant Market.

The product is oranges and specifically oranges

utilized for the manufacture of orange products. Size

and appearance can deteraiine whether particular

oranges should be diverted to i^roduct use. But that is

not the sole factor in the determination of use of

oranges for products. Oranges that can be sold as

fresh fruit are utilized for product use in order to

maintain fresh fruit prices. (Simkist manager F. R.

Wilcox, R.T. 951:16; 952:4; 966:2-8).

Substantially all oranges marketed in the United

States are grown in California, Arizona, Florida and

Texas (R.T. 454:1-4).

The relevant market in this cause was oranges

grown in California and Arizona as defined in Pre-

trial Order No. Two, viz.,

'* (a) Did Smikist have a monopoly of product

oranges gi'own in the Califomia-Arizona area?
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(b) Did Siuikist illegally use any such

, monopoly power which it may have possessed?

(e) Did Sunkist attempt to monopolize

product oranges gro\\ai in the California-Arizona

area" (C.T. 1359:25-1360:6).

This was necessarily so because by reason of trans-

wrtation costs plaintili' and other independent nianu-

"^acturers of orange products had to obtain Califoniia-

iind Arizona-grown product oranges for tlieir

nanufacturing activities in order to compete with

nanufacturers of orange products in the other orange

^omng areas of Florida and Texas (Plf's Pres.

Vmos Swayne, R.T. 439:1-440:2; Robert McCracken

yf TreeSweet Products Co., R.T. 86:4-20; the trial

.'udge, R.T. 982:14-24:

"Q. Would it be fair to say that manufac-

turers of orange products in California and Ari-

zona had to piu'chase their fruit from California

in order to operate economically their plants'?

The Court: There is no dispute about that, is

there, Mr. Henderson? The testimony has been

that it would be mieconomical to try to sliijj fruit

into California or Arizona from Florida or Texas.

You have already established that. You are just

accumulating evidence now. There is no dispute

about that.")

Valencia oranges are the principal product oranges

rrown in California and Arizona. Single strengih

luice made from California Valencia oranges is the

Drange juice that is sold in competition with Florida's

iingle strength juice. Single strength orange juice

nade from California navel oranges is generally sold
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through government channels and the institutional

trade (R.T. 486:22-25; 488:6-21).

Hereafter in this brief the term oranges ^^^ll refer

to oranges utilized for product use unless otherwise

indicated.

D. Sunkist's Dominant Control of Oranges, Wrongful Use of

Monopoly Power and Attempt to Monopolize.

1. Sunkist's Dominant Control of Oranges.

During the period involved, Sunkist controlled ap-

proximately 70% of all oranges gi'own in California

and Arizona which embraced approximately 67% of

such oranges diverted to' product use. Other small'

cooperatives controlled for their own use approxi-

mately 18% of oranges grown in California and Ari-

zona. The balance of the oranges (approx. 12%)

represented those grown by independent gi'owers and

available to independent manufacturers, and were in

the main handled by the Morgan Ward Co. i

The evidence of this dominant control is shown in'

the following references: Plf's Exs. 92, 126, 124,

124A, 143; testimony of Gr. Herbert Holley of the

Stanford Research, w^hich testimony was the basis of

Plf's Ex. 143 (R.T. 990-1020:15) ; testimony of Mor-

gan Ward (R.T. 367:12-369:13); testimony of Carl

Wamick witli regard to Plf's Ex. 124A (R.T. 1189:

1-1191:15 and defendant's Admission No. 7 R.T. 442:1

to 447 :1 ; C.T. 1370 :10-1371 :10)

.
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2. Sunkist's Wrongful Use of Monopoly Power and Attempt to

Monopolize.

Simkist's intention to control and utilise all oranges.

Sunkist obtained its oranges by contracts with

citrus packing houses (which Simkist refers to as

"local associations"). When this action was com-

menced, such contracts were separate agreements be-

tween Sunkist and the packing houses (Plfs Ex. 1,

the 1955 Sunkist District Exchange Agreement). In

the reorganization of Simkist of October 31, 1958

.(wherein Exchange Orange and Exchange Lemon

were merged into Simkist) the citrus packing houses

became meml^ers of Sunkist and the agreement pro-

.viding for the sale of oranges by the packing houses

to 'Smikist was contained in the Simkist amended

ai-ticles of incoi-poration (Plf's Ex. lA).

' The contracts between Sunkist and the citrus pack-

ing houses, provide that the packing houses should

enter into agreements with orange growers for the

exclusive handling of growers' oranges by the packing

houses and that the packing houses should market all

oranges they controlled through Simkist. Sunkist for-

bade the packing houses from "any contact with the

trade, whether it originated with the shipper or the

buyer, which deals with prices". Its prohibition was

based on its assertion that "any contact with the trade

which has the effect of undermining the sales repre-

sentative falls within the spirit and probably the

letter of By-law 9-4 cc." (Plf's Ex. 106, p. 2; R.T.

1125:11-1126:17).
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Sunkist advertised to obtain growers for the Sun-

kist system (Plf's Ex. 103). It was the policy of

Simkist to o))tain as many members as possible in the

Sunkist system (Wilcox, R.T. 1117:14-16; Admission

No. 6 C.T. 1369:25-1370:9). It organized Exchange

Orange for the purpose of manufacturing into orange

products all oranges it controlled and did not sell as

fresh fruit (Wilcox, R.T. 1108:7 to 1109:7). Sun-

kist's position was that as a Capper-Volstead associ-

ation it had the right to seek to control and use not

only all the oranges in the relevant market (R.T. 1121:

7-11; C.T. 1385:7-9; 1387:32-1388:6), but all the

oranges in the United States. (R.T. 37A:9-25; 39A:

11-25).

Boycott. Sunkist, with its vast accumulation of

control over oranges, boycotted plaintiff from re-

ceiving oranges from Sunkist and the system it con-

trolled. Simkist in January or February, 1958, advised

plaintiff it would not sell oranges to plaintiff or other

independent manufacturers of orange products (R.T.

642:12-643:4). The action was commenced April 15,

1958. After the year 1957 and from then on plaintiff

did not receive a pound of oranges from Sunkist'

(R.T. 647:8-24). By oral requests in July, 1959, m
September, 1959, in January, 1960, in September,

1961, and by letter of plaintiff's coimsel dated June

21, 1961, and by letter of plaintiff dated September 22,'

1961, plaintiff requested Sunkist to let plaintiff' know

when Sunkist would sell oranges to plaintiff and that

plaintiff' at all times stood ready to purchase oranges

from defendant. Sunkist never let plaintiff know and
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lever replied to plaintiff (Swayne, R.T. 648:1 to 665:

1; Plf'sEx. 102).

While defendant was refusing to sell oranges to

)laintiff, it was selling oranges generally to other

nanufacturers of orange products (Wilcox, R.T.

184:1-4). (Schedule B, Defendant's Answers to

Plaintiff's 3rd Supplemental Interrogatories, Answers

>fos. 4 and 5; C.T. 1693-1695).

In addition to boycotting plaintiff from Simkist

ranges, Sunkist prevented TreeSweet Products Co.

rom delivering oranges to plaintiff that TreeSweet

*i*oducts Co. had committed itself to deliver to plain-

iff. Smikist followed a truck of oranges it had sold

) TreeSweet and discovering that the oranges were

'eing delivered to Case-Swayne successfully prevented

ii"ther deliveries that TreeSweet had committed to

laintiff. This incident is related in the testimony of

x>bei't Buchheiin, Vice-President of TreeSweet (R.T.

49:3-357:8; 371:19 to 372:23).

' Price Control. Simkist, by reason of its dominant

pntrol of oranges grown in California and Arizona

?as able to establish the prices of product oranges in

iiat market. There were so few other oranges avail-

le to independent processors that other sellers of

anges could obtain for themselves the Simkist price,

ihether established by Sunkist sales at its bid sys-

jm (hereinafter mentioned), or by outright sale. Dur-

:'.g the period Sunkist was not selling oranges the

]jice was established by Simkist 's anticipated retiuTis

ir product oranges to the Simkist growers. This was

ftablished by testimony of Morgan Ward, who

j,,
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handled the oranges of indei)endent groAvers and, who,

after Sunkist, was the principal source of supply for

independent manufacturers of orange products:

"The Witness: Well, in the citnis by-product

business, we knoAV that Sunkist is the largest, and

the days when they set a price, we followed that

price. Then when they put out bids, we found out

what those bids were, and if it was 2 or 3 days

before we found out what was accepted, we waited

until we found out wdiat the top bid was, andij

then we billed our customers retroactively back,!

so that everybody in the citrus business were com-

petitive. Then when Sunkist did not sell any fruit

at all on any basis, then we would find out from'

their packing houses, w^e would talk to employees

here and there and we would find out, 'Well, what

do you thuik you are going to pay for by-products

fiaiit?' 'Well', they would say, 'from the joowers

that be in Sunkist, we are going to receive so and

so.' Then we would go from there and arrive at

a price w^e thought w'ould be comparable so that

all would be equal in price in the State of Cali-

fornia. That's the only way we could do it."

(R.T. 374:19-375:13).

Morgan Ward's testimony was coiToborated by testi-

mony of Robert Buchheim (R.T. 334:18-335:23) and

Robert McCracken (R.T. 123:15-125:3), both of Tree-

Sweet. Robert McCracken, on cross-examination stated

that Florida's high production and its prices were the

dominating influence of the prices of product oranges

in Califoiiiia. (R.T. 248:21-249:1). But on repetition

of the question it became clear that what the witness

meant was that Florida's production and prices might
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ffect Sunkist's pricing', but obviously not other Cali-

oniia sellers who followed Simkist (Robert Mc-

cracken, R.T. 276:18-278:24):

"Q. Aren't these things we have been talking

about, Mr. McCracken, the relative economic fac-

tors ru California and Florida, and the dominant
position of the Florida product in the nation-

wide, single nationwide market, aren't those the

things that really control the i^rice of product

oranges, orange products, I mean single strength

orange juice made in California, isn't it the

dominating thing'?

A. I don't know how Sunkist really estimates

the returns to the packing house

I Q. I didn't ask you that.

; A. Well, I have already testified to

The Court: Just a minute. Don't override the

witness.

Mr. Beardsley: I move that the answer be

stricken as not responsive.

The Coiu't: It may go out. I don't want you to

override the witness. Our biggest problem, I think

is that before the witness has answered, you want
to ask him another question.

Mr. Beardsley: I am full of questions.

The Court : Maybe he can keep up, but the re-

porter can't. Have you got an objection?

Mr. Harmon: Yes, your Honor. It is difficult

to hear the answer, and in addition if he sees that

the answer isn't what he wants then he breaks in.

Mr. Beardsley: I object to that as a conclu-

sion.

Mr. Harmon : It is a pretty obvious conclusion.

The Court: Let's go back and see how much
of the answer the reporter got. (Whereupon the
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answer was i'o<id by the reporter as follows:

'I don't know how Sunkist really estimates the

returns to the packing houses . .
.')"

Morgan Ward's answer to such question was as fol-

lows:

"By Mr. Beardsley: Q. Is it your opinion,

then, that the market conditions with respect to

Florida product oranges, have more effect on the|

price of product oranges in California than any

other one factor ?

A. They have effect on the over-all United

States. Then those who set prices on the fniit in

California look at what is going on all over thel

United States, and at that time the prices were'

set in California by the leading growers, Sunkist

set it, using all those things to do it, I assume.

But the price of by-products in this state has,

ever since I have been in the business since 1934,

been set by Sunkist. At one tune it was called

Cahfomia Fruit Growers Exchange, and Simkist

at this time." (R.T. 392:1-14).

During the period encompassed in this action (1958-

1962) Sunkist maintained high prices for Valencia

product oranges. The orange products manufactiu-ed

from oranges had to compete with like products mami

faetured by Florida manufacturer from Florida

oranges. In every year but one duiing such period

California prices for Valencia product oranges (from

which competitive single strength juice was made)

were higher than prices of Florida product oranges

although Florida oranges contained higher sugar solids

and more yield (Warnick, R.T. 1195:12-19; Plf's Exs.
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4A, 152; Swayne, R.T. 509:9-510:5; Robert Mc-

!racken, B.T. 276:3-5). Oranges coiild be piirclmsed in

I lorida, processed in Florida and the single strengili

Liiee shipped to California and sold cheaper in Cali-

oniia than juice processed in California from Cali-

ornia oranges (R.T. 134:18-135:15).

Limiting Supplies. Diiring the period involved, Sun-

ist decreased orange sales to its competing manufac-

ii*ers of orange products until in 1958 it stopped

a,les. This was established by testimony of Carl War-

ick (R.T. 611:25-614:2; and Plf's Ex. 97B (a gi-aph

liw\dng the decline of sales l)y Simkist of product

ranges) ; and Wilcox, R.T. 1098:22-24).

Plaintiff's Ex. 88 shows the oranges plaintiff was

ble to obtain during the period of this lawsuit. Con-

nuously throughout the period plaintiff sought to

btain oranges from all sources that might have fniit

mailable to processors (Swayne, R.T. 670:21 to 691:

).

jTreeSweet did the same (R.T. 344:1-349:1; 359:14-

7). TreeSweet had no trouble meeting its orange

peds in Florida (R.T. 708:17-24).

i

General Foods (R.T. 546:12-15) and Hyland-Stan-

)rd Co. (R.T. 515:1-25; 528:13-20) were confronted

ith the same scanty supply and decreasing ability to

otain oranges to keep their plants operating in Cali-

>mia (Wilcox, R.T. 980:11-16).

iSimJdst had warned plaintiff and the other inde-

]mdent manufacturers of orange products that when
i.e production of oranges in California and Arizona
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dropped to a certain level, it would cease selling

oranges to independent processors (Swa>aie, R.T.

640:3-&41:8; Wendell K. McCracken, R.T. 722:2-22;

Wilcox, R.T. 1075:5-1078:2). It repeated these warn-

ings in its sale of Valencia product oranges in the bid

system (R.T. 595:24-597:5; Plf's Ex. 14). The bid'

system was instituted in 1956, when Sunkist was

progressively decreasing orange supplies to independ-

ent processors. The bid system was instituted by Sun-

kist for sale of all Valencia oranges. Simkist offered

less and less oranges for sale on the bid system imtil'

in 1957, processors must bid on miknown quantities

of fruit that "may become available" or "it may not".

(R.T. 595:7-596:8).

Plaintiff did not make bids on certain offers under

the bid system where the prices imder the bid system

and plaintiff's evaluations indicated that a bid would

be highly speculative (R.T. 579:17-24)—or under the

1957 offers where no quantity was specified and the

bidder did not know whether he would get fruit when

he made a bid (R.T. 592:22-25).

Elimination of General Foods Corporation. By rea-

son of the squeeze of high prices of oranges, inade-j

quate and diminishing supply, Simkist 's competitor'

General Foods Corporation discontimied its manufac-,

turing of orange products in California in 1958

(Ingalls, R.T. 544:3-548:6). By letter of February

17, 1956, Sunkist through Exchange Orange had can-

celled its consignment contract with General Foods

(hereinafter discussed) advising General Foods that

it appeared that "Exchange Orange Products Com-
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)any can process all the fruit" (Plf's Ex. 10; R.T.

1079:7-1080:12). Greiieral Foods obtained oranges

'roni Simkist on the bid system and from wherever it

ould (R.T. 519:16-550:3). Before moving to Florida

ieneral Foods had engaged the Stanford Research

institute to conduct a survey with respect to availa-

)ility of the orange product supplies in California

md Arizona. The "prognosis" of the Stanford Re-

iearch Institute showed that in view of Smikist con-

rol of oranges there was little likelihood of sufficient

upplies (Plf's Ex. 121; R.T. 999:18-999b:23).

Elimination, of H i/Jand-Sfanford Corporation. Hy-

and-Stanford Corporation, a competitor of Smikist

n the sale of orange products (R.T. 513:1-23), who

Im'ing the period involved obtained its oranges en-

irely from Smikist (R.T. 514:4-6), discontinued

nanufacture of orange products in California in Oc-

'ober, 1955, by reason of insufficient oranges to main-

ain and operate its manufacturing plant. This is

loquently established by letter dated January 3, 1956,

f Lee C. Ward, President of Tru-Ade Co. (Plf's

px. IOC; R.T. 1081:13-1084:4) which company had

cquired control of Hyland-Stanford (R.T. 517:23-

5). Mr. Ward wrote Exchange Orange that he was

pe of those "in the industiy depending upon you as

j,
source of supply". He offered to maintain and

perate the Hyland-Stanford plant on "a ready-to-

^roduce basis" if Exchange Orange would supply suf-

jcient oranges to manufacture for account of Ex-

hange Orange a minimum of "180,000 gallons 65°

;rix (orange juice) concentrate".
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Ward was advised by Sunkist "that we could not

do it." (R.T. 1081:13-1084:3). (The processing for;

Sunkist referred to was under contract whereby Sun-i

kist consigned oranges controlled by Sunkist fori

manufacture of products for the account of Simkist,i

which contracts are hereinafter discussed.)
i

In April 1955 Sunkist had determined it couldf

process all its fruit, had decided to terminate salesf

of Valencia oranges to outside processors as rapidlyl

as possible and Hyland-Stanford and other processorsi

had been notified (R.T. 1075:5-1078:2). Sunkist's)

processing contract with Hyland-Stanford was termi-

nated by letter dated February 17, 1956.

Construction of Florida Plant hy TreeSweet Prod-j

ucts Co. TreeSweet, a Sunkist competitor in the sale

of orange products (R.T. 706:7-25) constructed a

plant in Florida in 1955 because it was miable to oh-"

tarn enough oi-anges to supply its market in Califor-

nia (R.T. 708:9-21; 725:15-23). It shipped the singlo

strength juice manufactured in Florida to California

to sell in California (R.T. 729:24-730:5). TreeSweet

was one of the first packers of single strength juice,

a leader in the field i)erhaps packing "more singli

strength juice than anyone else in California" (R.T.

705:4-15). TreeSweet obtained most of its oranges

from Smikist (R.T. 708:6-8).

Espionage, Threats, Coercion, and Fines to Enfora

Sunkist Agreements with Packing Houses. The Sun-

kist trademark, a valuable emblem for the sale ol

fresh oranges, was the powerful lever whereby Sun
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ist was able to induce growers to join Sunkist via a

[triis packing house under a contract whereby if

ley marketed fresh oranges under the Simkist label

n'ough Sunkist they must also market their product

•anges tlu-ough Simkist. Millions of dollars were

)ent in advertising the label, coming from grower

jsessments (R.T. 1079:9-25).

Smikist manager Wilcox was the Sunkist officer

iiarged with forcing the packing houses to market

leir product oranges through Sunkist when they

ould have preferred selling them to independent

focessors (R.T. 1032:2-11). The Smikist enforce-

ent policy was instigated after a short interval dur-

g which iieriod Sunkist gave packing houses a

oice to sell product oranges to independent proces-

rs or market them through Sunkist (R.T. 1023:5-

26:9; Plf's Ex. 25).

,The testimony of Manager Wilcox (R.T. 1028:6-

70:6) and Simkist records (Plf's Exs. 21, 22, 24, 25,

I, 29, 30, 31, 35, 36, 37, 38, 39, 40, 42, 47, 133 and

:T. 1690:1-1692:1) show the following "corrective

;ition" ])y Sunkist: Espionage on packing houses

eluding the following of their trucks (Placentia

Jrange Growers Assoc. R.T. 1039:18-1040:11; Fon-

-;ia-Rialto Citi\is Assoc. 1047:1-1048:9; Grandview

3ights Citrus Assoc. R.T. 1060:12-1061:14); threats

; cancel membership in the Sunkist system (R.T.

29:18-1030:12; 1057:1-1059:13); refei-ring the mat-

;i' to a Simkist tribimal, the "Advisory Committee",

'f consider violations of sale of oranges and recom-

I'nd the penalty (R.T. 1028:16-24) followed by the
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assessment of liquidated damages (R.T. 1056:4-16;

1067:7-25) or reconmiendation of cancellation of the'

Smikist conti-act (R.T. 1058:9-15).

The forcing of citrus packing houses to market"

oranges for product use only through Sunkist was a'

continuous project with Sunkist. Since the commence-

ment of this action Sunkist has taken what it terms!

"con-ective action" in cases to force its members to'

market oranges for product use as well as oranges

for fresh consmnption through Sunkist. These "cor-

rective" measures included assistance to one of its-

packing houses in litigation against Thomas A. Wilson'

and Huber G. Wilson; assessment of liquidated dam-

ages against Grandview- Heights Citrus Assoc:

"warning" letters to Rialto Orange Co., district Ex-

changes Tapo Citrus Assoc, Earlybest Orange Assoc,

and Klink Citrus Assoc, and discussion with district

exchange manager re Airdrome Express, Inc. (In-

terr's, C.T. 1690:1-1962:1). Space does not permit

recomiting all incidents. We refer the Court to thel

references to the reporter's transcript, the exhibita

and the clei'k's transcript, cited above.
j

Plaintiff was a specific target of Sunkist 's "correc-'

tive action" during the brief iieriod in 1957 when

Sunkist permitted its citnis packiaig houses to soil

oranges to independent processors. The Placentia

Orange Distributors (a Sunkist unit), promised plainj

tiff 5,000 tons of oranges. After Sunkist's change

of policy Smikist would not permit Placentia to ful

fill the promise Placentia had made while it was fr<'(

to sell oranges to plaintiff (R.T. 674:3-679:16).
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:
Consignment Contracts. During periods when Sun-

ast's manufacturing facilities were insufficient to

lanclle all oranges it controlled, and rather than make

ts surplus available to independents, Sunkist entered

nto consignment contracts with manufacturers of

range products including Greneral Foods Corp., Hy-

pd-Stanford Corp., Mission Dry Co. (R.T. 1078:3-

!9; Plf's Exs. 52, 53). Smikist supplied oranges and

Irapefruit, retained ownership of the same and prod-

ucts manufactured therefrom. Since the eommence-

aent of this action consignment contracts were also

altered into with Anaheim Processors and Holl3'-Pac.

C.T. 1697:1-32). General Foods and Hyland-Stan-

;ord were permitted to purchase some of the products

|iey manufactui-ed (Admission 8, C.T. 1371:12-1372:

.2).

I The quaaitity of oranges processed by General Foods

.uring the period of this action was small, but the

frapefruit was more substantial (Ingalls, R.T. 559:

i2-13). The processing of Smikist 's grapefruit (as

i^^ell as Smikist 's oranges) under the consignment

lontracts freed Sunkist facilities to process more

/ranges and thereby decreased the supply of oranges

fVailable for Lndependent manufacturers of orange

products because substantially the same ])rocessing

paehinery is used in the manufacture of grapefiiiit

)roducts as is used in the manufacture of orange

OToducts (R.T. 556:17-19). Thus, utilizing consign-

inent contracts for manufacture of either grapefruit

\r oranges enabled Sunkist to utilize its machinery

[or manufacture of orange products (Ingalls, and the
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Court, R.T. 559:12-560:9). Exchange Lemon also

manufactured orange products for Sunkist (Answer

C.T. 159:2-17; and Admission, C.T. 159:2-17; Admis-

sion 3(h) C.T. 1367:25-1368:26).

When the outlook for orange production was such

that Sunkist concluded that its manufacturing facili-
\

ties would be adequate to handle all oranges it con-
|

trolled, Sunkist canc(41ed the consignment contracts I

with General Foods, Hyland-Stanford and Mission

Dry Co. (Plf's Exs. 10, lOA, lOB; R.T. 1075:5-'

1078:2; 1079:4-1087:18).

Sunkist 's prognostication of California orange pro-

duction and its ability to process all oranges it could

control did not prove out. After 1958 orange produc-

tion in California and Arizona started on the increase

(Wilcox, R.T. 1184:5-1187:19; Plf's Ex. 97A; War-

nick, R.T. 622, et seq.). Sunkist found itself with

oranges it could not process. It sold some of these

oranges to manufacturers of orange products other

than plaintiff, and others were retained on consign-
|

ment contracts, as above stated.

In 1956 and 1957 Sunkist made use of its position

of dual distribution to depress the prices of single

strength orange juice after manufacturers of single
j

strength juice had purchased their orange supplies at

Sunkist prices. This resulted in plaintiff losing

money. (Paul Case, plaintift''s Vice-i)resident and

Plf's Ex. 131; R.T. 786:6-795:25).

In 1956 Sunkist made a bid to funiish orange juice

to the United States Department of Agriculture on
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he depai-tment's school limeh program. The bid was

9^ per ease less than a Sunkist bid to the Depart-

:aent of Agriculture in 1955 on the same product and

lie same qucintity (Plf's Exs. 148, 149) although

ranges were coimnanding a higher price in 1956 and

range products were bringing a higher return (Plf's

.]x. 151). Information on the school lunch progTam

fas known to all the industry (R.T. 552:1-18). The

range supply was "tight" in 1956 (R.T. 551:22-25).

leneral Foods sent a protesting letter to the Depart-

lent of Agi-iculture on the Sunkist bid but the Court

/ould not admit it in evidence (R.T. 553:2-17; Plf's

]x. 129 for identification). TreeSweet sent a letter

nd a telegTam to the Department of AgTiculture pro-

jsting the Smikist bid which the Coui-t likewise re-

ased to admit in evidence (R.T. 714:1-715:4; Plf's

ixs. 127, 128 for identification).

...
1 Increased Returns and Elimination of California

lingle Strength Juice. After Simkist ceased sales to

adependent manufacturers in 1958, its income soared,

che year 1958 was the lowest year in history for pro-

duction of oranges in California and Arizona, but it

v'as the second highest income year for Sunkist

'pif's Ex. 87a; Warnick, R.T. 624:3-625:2) since

,Vorld War II. The Sunkist income was $183 million,

In increase of $13 million over the previous year,

kmkist's increased income was proclaimed by Man-

ger Wilcox to the Los Angeles Times (Plf's Ex. 112;

i.T. 1104:4-1105:24).

The secret of high income from low quantity is re-

'^ealed in the Cold Grold transaction. Cold Gold Co.
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was an orange pui'chaser from Sunkist before Smikist

stopped selling oranges to processors in 1958 (R.T.

1098:15-1099:2). Simkist thereafter sold Cold Gold

bulk orange juice (product No. 8) in lieu of oranges.

Prices increased from $.048 per gallon to $.087 per

gallon on this substitute for oranges (R.T. 1102:17-

1103:11; Plf's Ex. 108). Single strength juice manu-

factured from oranges in California and Arizona has

been practically eliminated from the market while the

production of this product has held its own in Florida

and Texas (Plf's Ex. 7A; Warnick, R.T. 1193:5-19).

SPECIFICATION OF ERRORS

1. The District Court erred in granting defend-

ant's motion for directed verdict and ordering judg-

ment thereon.

2. The District Court erred in ruling that Sunkist,

Exchange Orange and Exchange Lemon were organ-

ized in conformance with Sec. 1 of the Capper-Vol-

stead Act and therefore they could not be held in

violation of Sec. 1 of the Shennan Act, for conspiring

with one another to restrain and monopolize trade in

product oranges.

3. The District Court grossly abused its discretion

in denying appellant's motion to file a second supple-,

mental complaint.

4. The trial judge displayed such marked preju-

dice and bias against appellant that if the judunient

is reversed, trial of the cause should be held before

another judge.
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SUMMARY OF ARGUMENT

The Court Erred in Directing a Verdict in Favor of Defendant.

. This argument assumes (for the purpose of argai-

aent only) that Sunkist Exdiange has complied with

ihe provisions of Sec. 1 of the Capper-Volstead Act,

Vhich plaintiff challenges, in Pomt II, infra.

I A Capper-Volstead cooperative is liable under Sec.

I
of the Sherman Act for wrongful use of monopoly

iower and attempt to monopolize.

j The e\idence was sufficient for the jury to find that

lunkist wrongfully used monopoly power. Such evi-

ence includes: Sunkist domination of the orange

idustry; boycott of oranges to plaintiff; preventing

'reeSweet from delivering oranges connnitted to

lamtitt"; establishing high orange prices and limiting

'applies so that competitors General Foods and Hy-

md-Stanford were eliminated from the market and

bmpetitor TreeSweet was forced to construct a plant

1 Florida to meet its California demand for single

trength juice; and other acts mentioned below on

lunkist 's intent to monopolize.

j
The evidence was sufficient for the jury to find Sun-

|ist attempted to monopolize oranges.

I

\ Intent to monopolize (an element ol' attempt to

lionopolize) is not determined by accepting the pro-

essions of alleged monopolists or by scrutinizing each

;em of evidence separately,—'but by viewing the evi-

jence as a wJwle. Sunkist's intent is shown by the

bllowing evidence: Admitted pui'pose to control and

tilize all oranges; boycott of plaintiff; preventing
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TreeSweet from fulfiUmg commitment to plaintiff;

maintenance of high orange prices and elimination of

competitors
;
preventing a Sunkist packing house from

fulfilling promise of oranges to plaintiff
;
policing the

Simkist system to prevent sales to independent manu-

facturers; wrongful use of dual distribution by

squeezing prices on single strength orange juice; use

of consignment contracts and low bid on orange juice

to Department of Agi-iculture to limit oranges avail-

able to independent manufacturers.

II. Sunkist, Exchange Orange and Exchange Lemon Were Not

Organized in Compliance With Section 1 of the Capper-

Volstead Act 5 U.S.C. Sec. 371.3

Section 1 of the Capper-Volstead Act as applied to

Sunkist, Exchange Orange and Exchange Lemon re-

quires that members of a cooperative must be fruit

growers who market the fruit they grow through the

cooperative, or a cooperative member must be such a

cooperative. A substantial number of Sunkist mem-

bers from whom Sunkist obtained a substantial quan-

tity of its oranges were not fruit gi'owers, were not

cooperatives composed of fruit growers, but werei

either private profit-making corporations or indi-

'

viduals or partnerships that admittedly did not(

comply with Sec. 1 of the Capper-Volstead Act. Ex-(

change Lemon was similarly organized. Exchange

Orange was a 100% owned subsidiary of Sunkist. The

decision of the Court in Sunkist Growers, Inc. v.

3The defense of Section 6 of the Clayton Act is deemed em-

braced within the issue of defendant's alleged compliance with

Section 1 of the Capper-Volstead Act.
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'^inchler and Smith Citrus Products Co., 370 U.S. 19

L962) involved different issues between different

xrties on a different record.

[. The District Court Grossly Abused Its Discretion in Deny-

I

ing Appellant's Motion to File a Second Supplemental

Complaint.

I Plaintitt''s motion to file a second supplemental com-

iaint was to allege Sunkist's continuing' wrongful

56 of its continuing monopoly }iower and continued

;tempt to raonojwlize since the filing of plaintiff' 's

lipplemental complaint. The pleading was squarely

ithin the j^rovisions of Rule 15(d) Federal Rules of

ivil Procedure. The motion was not objected to by

^fendant when the motion was made. The Court's

:ound for denying the motion, that there was no

potion before it, is contradicted by the record.

'. The Trial Judge Displayed Such Marked Prejudice and Bias

Against Plaintiff That If the Judgment Is Reversed Trial

j
of the Cause Should Be Held Before Another Judge.

I A trial judge's unwarranted prejudgment of a cause

bmonstrated iii the trial requires the appellate Court

Ipon reversal to order the new trial before another

'idge. The trial judge's participation in the cause

Y indicating to the jury that plaintiff' 's evidence

Iiowed no wrongdomg by Simkist and sho\\'ing his

lignment with defendant, the circumstances and

iromids of his adverse rulings against plaintiff on the

I apper-Volstead issue and plaintiff''s motion to file a

peond supplemental complaint demonstrated that the

i-'ial judge had prejudged this cause.
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ARGUMENT
I. THE DISTRICT COURT ERRED IN GRANTING DEFENDANT'S

MOTION FOR DIRECTED VERDICT AND ORDERING JUDG-

MENT THEREON.

A. Introductory.

This argument is premised on the assumption

(made for the purpose of this argimient only and

disputed in Point II, infra) that Smikist during all

the times involved in this action had conformed with

the requirements of Sec. 1 of the Capper-Volstead Act

'

and therefore was entitled to such immimity from

Sec. 2 of the Sherman Act as the Capper-Volstead

Act aifords.

The word "cooperative" in the following discussion

will be used as referring to an association that has

complied with Sec. 1 of the Capper-Volstead Act.

B. Sunkist Wrongfully Used Monopoly Control of Oranges and

Attempted to Monopolize Oranges in Violation of Section 2

of the Sherman Act.

i. A Cooperative Is Liable Under Section 2 of the Sherman Act for

Wrongful Use of Monopoly Power and for Attempt to Monopolize.

The Supreme Court in Maryland and Virginia MUh
Producers Assn., Inc. v. ZTnited States, 362 U.S. 458

(1960), settled the proposition that a cooperative is

an entity ; and that apart from carrying out the legiti-

mate objects of the cooperative it may be held ac-

countable under Section 2 of the Sherman Act forj

monopoly and attempts to monopolize to the same

extent that a private business corporation may be held

accountable. The Supreme Court's decision in the

3Iilk Producers case was presaged by its earlier de-
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ision in United States v. Borden Co., 308 U.S. 188

1939), wherein it ruled that cooperatives that con-

pired with outsiders could be held accountable under

he provisions of Sec. 1 of the Sherman Act.

' The question of the responsibility of a cooperative

or monopoly and attempts to monopolize under Sec.

I of the Sherman Act was squarely presented in the

[ilk Producers case. The cooperative involved iii

hat case controlled about 86% of the milk in the

Vashington, D.C. area. One charge of the complaint

/as that the cooperative had attempted to monopolize

nd had monopolized trade in milk in violation of

lee. 2 of the Sherman Act. It was alleged that the

ooperative had threatened and taken action to induce

r compel dealers to purchase milk from the cooper-

tive, induced and assisted others to acquire dealer

utlets and attempted to eliminate others from sup-

lying milk to dealers by such conduct as attempting

f!) interfere with truck shipments of non-members'

lilk, inducing others to switch from non-members

tod boycott. The district Couii; niled that this charge

|ras insufficient in that it was not alleged that the

Cooperative had conspired with outsiders, and it dis-

tiissed the charge.

I

The Supreme Court reversed the district Court's

iismissal of the monopoly charges, remanding the

lause for trial of such charge, stating:

"And the House Committee Report assured the

Congress that: 'In the event that associations

authorized by this bill shall do auN'thing forbid-

den by the Sherman Antitrust Act, they will be
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subject to the penalties imposed by that law.'

Although contrary inferences could be drawn
from some parts of the Legislative history, we
are satisfied that the part of the House Commit-

tee Report just quoted correctly interpreted the

Capper-Volstead Act, and that the Act did not

leave cooperatives free to engage in practices

agarnst other persons in order to monopolize

trade, or restrain and suppress competition withj

the cooperative."

Time and time again the Supreme Court has cited

the Milk Producers case and stood by it. California

V. Federal Power Commission, 369 U.S. 482, 485

(1962) ; Sunhist Groivers, Inc. v. Winckler aiid Smith

Citrus Products Co., 370 U.S. 19, 30 (1962) ; Conti-

nental Ore Co. V. Union Carbide and Carbon Corp.,

370 U.S. 690, 709 (1962) ; United States v. Philadel-

phia National Bank, 374 U.S. 321 (1963).

Since the Milk Producers case, two lower Federal

Courts have iniled flatly that when a cooperative steps

beyond the serving of the legitimate functions of its

members and wrongfully uses monopoly power or

attempts to monopolize to injure outsiders, the co-

operative is accountable for treble damages for viola-

tion of Sec. 2 of the Sherman Act as is any other

corporate entity.

In Bergjans Farm Dairy Co. v. Sanitary Milk

Producers, 241 Fed. Supp. 476 (E.D. Mo. 1965), the

cooperative controlled over 55-60% of raw milk in

the relevant market. It purchased processing plants

and engaged in dual distribution, selling some milk
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aw and selling other milk as processed milk. Its

ontrol of 55-60% of the raw milk gave it power to

ontrol prices of raw milk and hence power to squeeze

le profits of its competitors by cutting the price of

.rocessed milk. It exercised this power and inde-

lendent processors who were injured thereby recov-

red damages for their losses. The Court ruled that

lie exemptions under Sees. 1 and 2 of the Capper-

''olstead Act and Sec. 6 of the Clayton Act

".
. . do not apply to actions of an agricultural

cooperative with respect to other non-coo])erative

corporations or individuals and as to these an

agricultural cooperative is subject to the anti-

trust laws the same as any other coi^Doration or

person. Maryland cO Virginia Milk Product

Assn. V. United States."

The Court ruled that monopoly power, whether,

ained lawfully under the Capper-Volstead Act, mider

he Patent laws, or by virtue of a natural monopoly,

f used milawfully gives rise to a violation of Sec. 2

'f the Shemian Act and amounts to unlawful monop-

lization, or attempt to monopolize, stating

:

I
"Great economic power denotes great responsi-

bility in its use because the possibility of injury

: is so great. United States v. Ahmiinum Co. of

j
America, supra. Sanitary used the economic

power of its position as a producer's cooperative

to acquire the Quality of O 'Fallon plant. It then

used the control over the Quality of O 'Fallon

plant to put itself in the position of being both a

competitor with and a supplier to the milk pro-

ducers in St. Louis and St, Louis County."
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334 U.S. 131 (1948) ; United States v. Aluminum Co.

of America, 148 F. 2d 416 (2nd Cir. 1945). And when

the issue is monopolization, as perhaps distinguished^

from attempt to monojiolize, the requirements of in-

tent are not so demanding and "It is sufficient that a

restraint of trade or monopoly results as the conse-

quence of a defendant's conduct or business arrange-

ments." United States v. Griffith, supra, at p. 105.

But plaintiff's case does not rest merely on Srni-

kist's power to control prices and exclude competitors

and necessary intent. Sunkist wrongfully exercise(^

its monopoly power by predatory acts, against plain

tiff particularly and against other competing manufac-

turers of orange products generally. Hence plaintiff'?,

case w^as embraced within the principles and ruling?

of the Coui'ts in the Milk Producers ease, Bergjans.

Farm Dairy Co. v. Sanitarij Milk Producers, and

North Texas Producers Assn. v. Metzger Dairies, Inc..

supra.

It is submitted that the following items of evidence

as more fully mentioned in the Statement of the Case

would have been sufficient to support a jury's finding

that Sunkist wrongfully used monopoly power in vio-

lation of Sec. 2 of the SheiTnan Act.

Boycott. The vast Sunkist organization has boy

cotted plaintiff and refused to sell plaintiff oranges

from the commencement of this action while sellinj

oranges to oth(>r manufacturers of orange ]:)roduct-'

"generally" (R.T. 657:8-24; 648:1-665:11; 1184:14

C.T. 1693 and Schedule B attached). Size itself is m
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tTongfiil imless, as was stated by Justice Cardozo in

Jnited States v. Sivift and Co., 286 U.S. 106, 116

1932), size is "magnified to a point where it amounts

a monopoly". But great size is always an earmark

f monopoly. United States v. Griffith, supra. Boycott

f plaintiff by the mammoth Sunkist organization was

wrongful use of monopoly power. United States v.

lew York Great Atlantic and Pacific Tea Co., 173 F.

d 79, 87 (7th Cir. 1949).

Preventing TreeSweet from delivering oranges

\eeSweet had committed to deliver to plaintiff. Smi-

ist followed a truck of oranges and finding they were

elivered to plaintiff prevented TreeSweet from mak-

|ig further deliveries iji fulfillment of TreeSweet's

ommitment to plaintiff (R.T. 343:3-357:8; 371:19-

72:23).

Control of orange prices. Sunkist dominated orange

'rices and established Valencia orange prices above

lose existing in Florida (Warnick, R.T. 1195:1-

196:21 and Plf's Ex. 144; R.T. 509:22-510:5; 276:3-

i; Plf's Ex. 104).

It may be noted that the lower court., in its memo-
andum and order granting defendant's motion for

ireeted verdict, mystically arrived at opinion that the

ilevant market for product oranges encom]:)assed the

ntire United States and relied upon the case of

Jnited States v. E.I. duPont de Nemours & Co., 351

LS. 377, supra (C.T. 2102:7-2104:5). Thus the Court

^pudiated its own Pre-trial Order (C.T. 1359-60), the

iiderstanding of both the attorneys for plaintiff and
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defendant of the issues (R.T. 783:20-785:5), and the

eA^dence in the case, which the Coiii-t had stated was

undisputed, that manufacturers of orange products in

California by reason of transportation costs had to

depend upon oranges gTown in California and Ari-

zona in order to compete with manufacturers in other

orange production areas. Fui-ther, in the duPont case

the product was flexible wrapping paper, the relevant

market was alleged nationwide; duPont, with its

wrapping paper named cellophane, handled about

18% of the relevant market; cellophane had "to meet

competition from other materials in every one of its

uses" and duPont "could not exclude competitors

even from the manufacture of cellophane."

Elimination of competitors. Sunkist's domination

of orange prices and supply gave it power to elimi-

nate competitors (or, as mth plaintiff, limit their

profits) by maintaining high prices for oranges or

reducing supplies. Smikist did both. Simkist's mainte-

nance of high orange prices coupled with its limitmc

of supplies forced General Foods Corp. and Hyland-1

Stanford to abandon their manufacture of orange

products in California. It caused TreeSweet Products

Co. to construct an orange processing plant in Florida

in order to supply its market for single strength juice

in California (R.T. 374:19-375:13; 334:19-335:23; 123:

15-125:3).

Simkist's soaring income after it cut off orange

supplies and eliminated competitors such as General

Foods, Hyland-Stanford (R.T. 544:5-548:6; 513:1-23;!

514:4-6; 1081:13-1084:3) and after such cut off hadj
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)mpened companies like Cold Gold to purchase prod-

jts instead of oranges (R.T. 1098:15-1099:2; 1102:

M103:ll) indicated that monopoly power had been

jnerated. United States v. General Electric Co., 82

ed. Siipp. 753, 895 (D.N.J. 1949).

Additional evidence of Simkist's wrongful use of

onopoly power is mentioned in argiunent re Sun-

ist's attempt to monopolize, following. For evidence

I wrong-ful use of monopoly power and attempt to

onopolize overlaps. The statement of the Supreme

jui-t in the Milk Producers case, 362 U.S. at p. 463

specting Sections 1, 2, and 3 of the Sherman Act is

)plicable: "these sections closely overlap, and the

.me kind of predatory practices may show violations

': all."

: Sunkist Attempted to Monopolize Oranges Grown in California and

Arizona.

The intent motivating the conduct of a party plays

:conimanduig role as to whether such conduct, which

;ight othei-wise be lawful, violates the antiti"ust laws.

.|ie intent of a party motivating his conduct may be

nterminative of whether such conduct constitutes an

itempt to monopolize in violation of Sec. 2 of the

taerman Act. Bergjans Farm Dairy Co. v. Sanitary

silk Producers, supra; Picayune Puhlishing Co. v.

Inited States, 345 U.S. 594, 626 (1953); United

Mes V. Columbia Steel Co., 334 U.S. 495 (1948);

inited States v. Griffith, 334 U.S. 100, 105 (1948)

;

\^nited States v. Paramount Pictures, Inc., 334 U.S.

11 (1948) ; United States v. American Tobacco Co.,

II U.S. 106 (1911).
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Monopolists do not admit bad intent. Hence, proof

of intent is generally circumstantial and determined

from viewing the conduct of the party and the cir-

cumstances surromiding his acts. The issue of good

or bad intent is not determined by paying lip service

to protestations of innocence by a defendant chai'ged

with violation of the antitrust laws. United States v.

Parke, Davis cic Co., 362 U.S. 29, 44 (1960) ; Eastern

States Retail Lumber Dealers' Assn. v. United States,

234 U.S. 600, 612 (1914); Standard Oil Co. of Cali-

fornia V. Moore, 251 F. 2d 188 (9th Cir. 1958) Cert,

denied, 356 U.S. 975 (1958) ; American Tobacco Co. v.

United States, 147 F. 2d 93, 106 (6th Cir. 1944), aff'd

328 U.S. 781 (1946).
'

Nor is intent ascertained by vieAving each facet of

a cause separately. As stated by the Coui-t in Conti-

nental Oil Co. V. Union Carbide and Carbon Corp.,

370 U.S. 690, 699 (1962)

:

"In cases such as this, plaintiffs should be given

the full benefit of their proof without tightly!

compartmentalizing the various factual com-l

ponents and wiping the slate clean after scrutiny!

of each . . . the character and effect of a con-

spii'acy camiot l)e judged l)y dismembering it and

viewing its separate parts, but only by looking at

it as a whole."

Further, plaintiff, on a judgment based on order

directing a verdict against plaintiff must have had the

l^enefit of all reasonable inferences as against contrary

reasonable inferences that might be drawn from the

evidence. Continental Ore Co. v. Union Carbide and
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arhon Corp., 370 U.S. 690, 696, 699 (1962) ; Schulz v.

Pennsylvania Rd. Co., 350 U.S. 523, 524, 526 (1956)

;

'allick V. Baltimore and Ohio Rd. Co., 372 U.S. 108

1963).

Appellant submits: There was sufficient evidence

)r a jury to find that Sunkist intentionally at-

•mpted to monopolize the trade in product oranges

. the relevant market. Further, that such intent was

personally" directed at plaintiff.

We refer to the following items of evidence, more

dly stated in the statement of the case as sufficient

f
support a finding of a jury that defendant at-

mpted to monopolize oranges grown in California

id Arizona in violation of Sec. 2 of the Sherman

ct.

Defendant's admitted purpose to control and proc-

•s all product oranges. Smikist admitted its purpose

I control all the oranges it could control with inten-

bn to utilize all of them in its manufacturing facili-

ies (R.T. 1117:14-16; Admission No. 6, CT. 1369:25-

:>70:9). It is noticed that this same intention existed

i the case of Bergjans Fann Dairy Co. v. Sanitary

[ilk Producers, supra.

Boycott of oranges to plaintiff. As stated supra,

|e vast Smikist organization refused to sell oranges

t* plaintiff while selling oranges generally to other

manufacturers.

Preventing delivery of oranges to plaintiff by Tree-

Meet. As stated supra, Smikist even stopped Tree-
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Sweet from delivering oranges to plaintiff which

TreeSweet had committed to deliver to plaintiff.

Preventing Placentia Orange Distributors from fvP

filling its promise to plaintiff. Smikist demonstrated

its intent to injure plaintiff when in 1957 it prevented

Placentia Orange Distributors, a member of its-

system, from fulfilling a promise to sell plaintiff 5,000i

tons of oranges for that year. It had promised thesei

oranges to plaintiff during the short period Sunkist!

peiTnitted packing houses to sell product oranges to

independent processors (R.T. 674:3; 679:16).

Policing the Sunkist system to punish violators of

the Sunkist restrictive tying contracts. SunkisI

policed the citrus packing houses in its system who

were mider restrictive tying agreements to market

product oranges as well as oranges destined for fresh'

fruit through Smikist and to deal exclusively with-

Smikist. Indeed, Sunkist interpreted its contracts aS

prohibiting the packing houses "from even contract]

ing the trade on prices" (R.T. 1028:6-1070:6; 11251

11-1126:17). Whether or not a cooperative may bind

suppliers by such contracts in the light of Northenl

Pacific Railway v. United States, 356 U.S. 1 (1958)!

is one thing. But the contracts and Sunkist 's conduct

in policing the same by espionage, threats and fines

were a clear demonstration of ]nirpose to monopolize

Wrongful use of dual distribution. The jury was

entitled to infer that Simkist's lowering of prices o:

single strength juice after competing manufacturer!

had purchased their oranges at high prices establishec
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J Suiikist (R.T. 786:6-795:25) was intentionally done

squeeze the profits of these manufacturers and

mce constituted predatoiy conduct.

Consignment contractu. Sunkist's consignment con-

acts further decreased the orange .supply. While

)nsignment contracts can be valid marketing con-

•acts, they are susceptible to anti-competitive devices.

impson V. Union Oil Co., 377 U.S. 13 (1964). Smi-

st did not use the consignment contracts to market

•anges, but rather, to continue control of the oranges.

L the light of all the evidence, a .jury was entitled to

fer that Smikist used consigiunent contracts so that

le oranges would not be available to independent

anufactui'ers. When Sunkist conceived it could

'ocess all oranges it controlled it terminated the con-

diment contracts (R.T. 1079:4-1080:18; 1075:5-

,178:2).

SiinMst's hid to the Department of Agriculture.

mkist's low bid to the Department of Agricultui'e

Ir the furnishing of orange juice (Plf's Exs. 148,

19, 151) is in a similar category. Standmg alone, the

icident would have little significance. But considered

i the light of the other evidence in the cause (includ-

lig the scarcity of oranges), the fact that the bid was

•.bstantially lower than the previous year's bid when

tange products were considerably higher, the

idignant reaction of independent manufacturers (not

cLmitted) which spoke eloquently of the orange situa-

tm, the jury was entitled to infer that a low bid was

(liberately submitted in order to decrease the orange
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II. THE DISTRICT COURT ERRED IN RULING THAT SUNKIST,
EXCHANGE ORANGE AND EXCHANGE LEMON HAD COM-
PLIED WITH SECTION 1 OF THE CAPPER-VOLSTEAD ACT.

If the Simkist system is removed from the protec-

tion that the Capper-Volstead Act does afford to Ijona

fide grower-cooperatives, then there is not even a

phantom of defense to one of the most elaborate and

powerful and repressive conspiracies and combina-'

tions to restrain trade in violation of See. 1 of the'

Sherman Act that has ever existed in the histoiy of'

antitrust law. '

We believe the issue presented mth respect to,

Simkist 's, Exchange Orange's, and 'Exchange Lemon's

alleged compliance with Sec. 1 of the Capper-Volstead

Act is one of original impression. I

The issue is not complicated. Plaintiff's position is

based upon the first sentence of Sec. 1 of the Capper-

Yolstead Act which provides

:

'

' That persons engaged in the production of agri'

cultural ])roducts as farmers, ]ilanters, ranchmen,

daiiymen, nut or fniit growers may act togethei

in associations, corporate or otherw^se, Avith oi

without capital stock, in collectively processing,

preparing for market, handling, and marketing

in interstate and foreign commerce, such ])roduct

of persons so engaged."

Plaintiff's position is that the above quoted pron-

sion must be constnied as proAading that members oi

a cooperative must he groivers that market the prodiio

they grow through the cooperative they organize.

Further, it is accepted that the proA-isions are com

plied with if the members of the cooperative consist o
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:ch cooperatives. For this was the conclusion of the

ipremo 00111^; in Sunkist Growers, Inc. v. Winckler

Smith Co., 370 U.S. 19, supra, in viewing the Sun-

st system.

Sunkist. Specifically, then, as relating to 'Sunkist,

,e Sunkist members must consist of cooperatives.

I,iis is not the Simkist situation. The Smikist mem-

rs from whom Simkist obtained its fruit are citrus

,cking houses. Prior to the reorganization of Sunkist

itober 31, 1958, the citrus packing houses were not

Irect members of Sunkist but were members of

l^trict exchanges who were members of Sunkist. By
e reorganization of October 31, 1958, the citrus

eking houses became direct members of Sunkist

Itipulation of Relevant Facts and Matei-ial Issues of

iw Relative to Issues Raised hy the Capper-Vol stead

^-fense, C.T. 1790 et seq. ; Smikist Amended Articles

1 Incorp., Sunkist Growers, Inc.; Plf's Ex. lA).

The Court will notice that in the stipulation and in

inkist's Amended Articles of Incorporation as well

) m the Smikist 1955 District Exchange Agreement,

;ese citrus packing houses are referred to collectively

1' "associations." Even more confusing, these citrus

icking house members are likewise referred to as

issociations" in Simkist's brief to the Supreme

Surt in the Winckler case, part of which brief is

^ireinafter quoted.

Sunkist 's employment of the term ''associations" in

iferring to all of its citiiis packing house members

i a highly deceptive self-serving denomination.
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Here is the composition of the Siinkist citrus pack-

ing house meml^ers as stipulated to by the paiiies

14.91% of these members (and 12.94% by vohmie oi

the oranges marketed by Simkist) are not associations,

and are not cooperatives and ai"e not growers, Theji

ai'e private profit-making corporations or individualljj

owned enterprises and partnerships "which do noi|

qualify as, nor do they claim to be cooperativt

associations under See. 1 of the Capper-Vol steac,

Act." (Capper-Volstead stipulation, C.T. 1793:17-28

"agency members"). These private profit-makiiu

corporations or individuals or partnerehips who ar

members of Smikist do not grow fruit. The fniit the^

market through Simkist is purchased from grower.-

(iSee Ex. B attached to Capper-Volstead Stipulation

a contract between such citiiis packing house anc;

growers "lohich nuiy he deemed as typical", C.T. 1821

1822).

An additional 4.97% of the members by numbe|

(4.72% by volume) are ordinary corporations whicl|

grow citrus but which "do not qualif}^ as, nor are the;

clauned to be, cooperative associations imder Section

of the Capper-Volstead Act" (C.T. 1793:4-16).

The make-up of Smikist members as containin,

private profit-making coi-porations, indi^dduals an

pai-tnerships as well as cooperatives is also estabUshe

by Sunkist's answer to Plaintiff's Request for Admis

sion No. 15 (C.T. 1375:1-21).*

*Tn answer to Plnintiff's Interrogatory Nos. 9 and 11, Plaii

tiff's 3rd Supp. Intcrr's, Sunkist "dodfjed" this question, citic

the Court's iniliiig in Pre-trial Order No. 1.
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i We submit: The first sentence of Sec. 1 of the

Oapper-Volstead Act should be consti'ued as proA-iding

vhat it s])ecifically does provide, viz. : That only per-

ions engaged in the production of agrictdtural

nroducts may act together in a Capper-Volstead asso-

dation to mai'ket the fruit they grow through such

issociation: and that an association organized in part

'py meml^ers who are private profit-making corpora-

tions or individuals or pai-tnerships that do not grow

'ruit is not organized in compliance with Sec. 1 of the

Oapper-Volstead Act.

Si^ecifically as to Simkist, Section 1 is not complied

Wh by an association com]Dosed of only 80.12% fruit

^•owers, 14.91% private profit-making corporations,

ndividuals, aud partnershi]is that do not grow oranges

>ut purchase them and market them tlirough Sunkist,

ind 4.97% profit-making corporations that admittedly

io not (lualify for Cap]ier-Volstead protection.

The legislative histoiy shows that the Capper-Vol-

kead Act w^as enacted for farmer organizations.

United States v. Maryland Milk Producers Assn.,

'^upra.

\ Surely the Capper-Volstead Act means what it

says: That a cooperative's membei's must l)e growers,

does it not?

I

Exchange Orange. Exchange Orange was a 100%

owned private coi-poration whose stock was 100%

jowned by Sunkist. Hence it would fall with Simkist.

I Exchamge Lemon. The make-up of defendant Ex-

Ichange Lemon was tlie same as that of Sunkist (See



50

Capper-Volstead, Stipulation, C.T. 1791, et seq., parti-

cularly 1795:18-25). Thus, it is in the same position as

Sunkist.

The Winckler Case. As stated supra, the District

Court took the position that the Supreme Court in the

Winclder case had ruled that Simkist was organized

in compliance with Sec. 1 of the Capper-Vol stead Act.

The District Court further apparently was of opinion

that the decision of the Supreme Court was binding

on the parties in this cause. At the March 2, 1964 hear-

ing the Court declared, "I am not going into that issue

in this case. I am going to rely upon the Winckler

case" (R.T. 22A:21-23) and "Well, the Winckler case

disposed of that issue entirely" (RT. 6A:l-2).

When plaintiff's comisel expostulated that plaintiff

"spent hours and hours briefing the point" (R.T.

25A:14-15), the Court stated, "I don't know how it

came up now and how the issue was raised, but I am

going to rule that they have complied." (R.T.

45A:16-18). The Court so iniled despite the fact that

plaintiff was not a party to the Winckler case and

despite the fact that Winckler did not challenge Sun-

kist's compliance with the Capper-Yolstead Act but

conceded that Sunkist was a cooperative.

We realize that this Court is well aware that as

plaintiff was not a party to the Winckler case that

case is not hindinfj on plaintiff. But inasmuch as this

apparently was the trial Court's position; and inas-

much as Sunkist eagerly adopted this position "in

almost the Court's language" when queried by the
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trial judge (R.T. 2-iA:6-ll), we present the following

ipoints with respect to the WincMer case:

i First: The Supreme Court's grant of certiorari

was premised on WincMer's concession that Smikist,

Exchange Orange and Exchange Lemon were coopera-

tives and that the issue was limited to whether these

parties, as cooperatives, could be guilty of conspiracy

imder the Sherman Act in agreeing among themselves

in the marketing and processing of their fruit. The

tgrant of certiorari could not be clearer on this:

"Petition for writ of certiorari to the United

States Court of Appeals for the Ninth Circuit

granted limited to Question 1 presented by the

petition which reads as follow^s:

"1. Wliere a group of citrus fruit growers

form a. cooperative organization for the purpose

of collectively processing and marketing their

fruit, and caiTy out those fmictions thi'ough the

agency of three cooperative agricultural associa-

tions, each of which is basically wholly owned
and governed by those growers, ami each of which

is admitted] 1/ entitled to the exemption from the

antitrust laws accorded, to agricultural coopera-

tives bif the Capper-Volstead Act (7 U.S.C. sec.

291)—is an milawful conspiracy, combination or

agreement established under Sections 1 and 2 of

the Sherman Act (15 U.S.C. § 1, 2) upon proof

only that these growlers, through the agency of

these three cooperatives, agreed among onlif them-

selves Avith respect to the extent of the division of

the fimction of processing between them or with

respect to the price they would charge in the open

market for the fruit and the by-products thereof

processed and marketed l)y them?" (Emphasis
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supplied) Sunkist Groivers, Inc. v. Winehler <i-

Smith Citrus Products Co., 368 U.S. 813 (1961).

Second: The Imiited question decided by the Su-

preme Court was whether or not the trial court's

instruction, that Sunkist, Exchange Orange and Ex-

change Lemon, albeit cooperatives, could be guilty of

conspiracy under Sec. 1 of the Shemian Act by agi'ee-

ing amongst themselves to acts authorized by the

Capper-Volstead Act was erroneous. This is most clear

by the Supreme Court's opinion.

Third: And perhaps of most importance—the rec-

ord made by plaintiff in the instant case, as above

mentioned, showed that about 20% of Simkist citrus

packing house members were private profit-making

corporations, individuals and pai'tnerships most of

whom did not grow the oranges they marketed through

Sunkist, and none of whom qualified for the protection

of the Capper-Volstead Act. It appears that no such

record was made in the WincMer case. To the con-

traiy, in pages 5-6 of Simkist's opening brief to the

Supreme Court filed February 7, 1962 in the Winkler

case it is indicated that Simkist handled only fruit

of "Smikist grower-members" that were organized

into local associations:

"About 12,000 indiA'idual growers of citrus fruit

in the states of California and Arizona, whose

average productive holding is about 16 acres each,

have joined together for the purpose of 'collec-

tively pi'ocessing, preparing for market, handling

and marketing' their fruit and its liy-produets

. . . that organization over the years has evolved
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into and has taken the form of three non-profit

agTif-nltiiral cooperative corporations (Growers,

E.O.P. and E.L.P.)" which are the agencies to

whom have been delegated the processing and
marketing fimctions necessary to get the grower-

members fruit and fruit products to market. Each

of these corporate entities handles only the fruit

of Sunkisf grower-members . . . Each of them
complies in all respects mth the organizational

and other conditions prescribed by the Capper-

Volstead Act for immunity from the sanctions of

the antitmst laws iii respect of such collective

processing, handling and marketing of agricul-

tural products. Indeed, that they do so comply

was conceded below by all concerned . . .

"This agi'icultural cooperative organization

was referred to below as the Sunkist System.

That term was used to mean not merely the one

corporate entity called Smikist Growers, Inc. but

the entire organization—from the gTower up
through his intermediate associations . . . to the

three corporate entities (Growers, E.O.P., and

E.L.P.) into which the growers are organized that

exists for the purpose of processing and market-

ing the ])roducts of its grower-members. It in-

cluded also the fimctions of processing and mar-

keting carried on by the various components of

that organization . . . S\mkist is an organization,

everyone agreed below, substantially the same as

other marketing organizations organized mider

the Capper-Volstead Act . . .

"At the base of the Sunkist system are the indi-

vidual groivers. It is their fruit, and only their

15" Growers", refei-s to defendant Sunkist Growers, Inc.,

l.O.P. and E.L.P. refer to Exchange Orange and Exchange
lemon.
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fruit, that is hand] eel hy Sunkist. It is they who
control and manage all components of the Smikist

cooperative organization. The individual growers

have organised into local associations. The local

associations, in turn organized into twenty-two

district exchanges each of which is governed by a

board composed of grower-member representa-

tives of the local associations included in it. Each

district exchange selects one grower-member to

be its representative on the governing board of

Smikist Growers, Inc. All representatives serve

,

without compensation." (Our emphasis)

More succinctly, Sunkist on page 24 of its brief

represented

:

"It is still the miderlying farmers who are com-

bining; it is onlij their products that are being

processed and marketed; it is only their instrn-

mentalities, controlled and managed hy them, that

are doing the processing and marketing." (p. 24;

our emphasis.)

The respondent Wiiickler did not challenge Sim-

kist's description of the Sunkist system. To the con-

trary, on page 7 of his brief Winckler stated (filed

March 7, 1962) :

"With a few additions deemed essential to an

adequate factual presentation, respondents accept

petitioner's description of the organization and

functions of the constituent elements of the so-

called Simkist system of cooperatives."

It appears that the Supreme Court in the Winckler

case accepted this record as indicating that all Sunkist

packing hoiise members were gi'ower associations:
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"Sunkist Growers, Inc., lias at its base 12,000

growers of citrus fruits in California and Ari-

zona. These growers are organized into local asso-

ciations which operate packing houses." (Em-
phasis supplied) (370 U.S. at p. 21)

"In siun, the individual growers involved each

belong to a local grower association." (Emphasis

supplied) (370 u!s. at p. 22).

That was according- to the record made in that case

;

but on the stipulated record in this case, Sunkist was

wt organized in compliance with the pro\ision of

3ec. 1 of the Capper-Volstead Act and hence is not

^titled to any inmimiity such act may afford.

31. THE DISTRICT COURT GROSSLY ABUSED ITS DISCRETION

IN DENYING PLAINTIFF'S MOTION TO FILE A SECOND
SUPPLEMENTAL COMPLAINT.

I

The Second Supplemental Complaint alleged facts

occurring since the filing of the original com])laint and

fell squarely within the provisions of Rule 15(d),

Federal Rules of Civil Procedure.

j
Defendant literally had years of notice. The plead-

mg was desig-ned to terminate the lengthy litigation by

fin award of damages suffered to the period ending

1/31/64 and for injimctive relief thereafter (C.T.

1283 et seq., 1786 et seq.).

i

' Rule 15(d) contemplates leave to file sup]>lemental

pleadings as a matter of course under such circum-

stances and denial of leave constitutes an abuse of

discretion. New Amsterdam Casualtij Co. v. Waller,
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323 F. 2d 20 (4tli Cir. 1963) ; Cert, denied, 376 U.S.

963 (1964) ; McHenry v. Ford Motor Co., 269 F. 2d 18

(6th Cir. 1959). Particularly should this be so when in

denying plaintiff's motion to file the supplemental

complaint the coiu't states as groimds: That an oral

ruling from the bench is not binding imtil reduced to

writing and signed by the court and there was no

motion before the coui-t to file a second supplemental

complaint (C.T. 126A:15-18). The Ooiu-t must have

lieen aware of plaintiff's i:)ending motion of March 2,

1964, never ^vithdra^vn, and his favorable pronomice-

ments thereon on March 2, and May 18, 1964—else

why his statement that an order is not final until re-

duced to writing and signed ?

The Court apparently was expostulating on ]ilain-

tiff's failure to file a written motion in the form a,';

provided by the Court's local niles (C.T. 126A:1-14).

Written notice was given as stated above, Init more

controlling: Procedural defects with respect to the

application for leave to amend were waived when

defendant failed to object to the application at the

March 2, 1964 hearing. Arp v. United States, 244 F.

2d 571 (10th Cir. 1957), Cert, denied, 355 U.S. 826

(1957) ; Mntiial Life Ins. Co. of New York v. Egeline,

30 F. Supp. 738 (N.D. Cal. 1939) ; 60 C.J.S. p. 15, sec.

12; p. 21, sec. 19. Moreover, Rule 7(b) F.R.C.P. speci-

fically provides for making an oral motion in open

court.

The Court also stated that the second sup]ilemental

complaint brought in new issues (C.T. 134A:18-22).

We believe a reading of the complaint, the supple-
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mental complaint aiid the proposed second siipple-

nental will dispel tliis as a possible valid ground foi*

lenying leave to file the second supplemental eom-

)laint. The supplemental pleadings in substance allege

continuing "VNTongful use of a eontinuLng monopoly

oower and continuing attempt to monopolize. The only

shange in complexion of the cause was introduced in

Ihe supplemental complaint (permitted l>y another

udge) when Exchange Orange and Exchange Lemon

nerged into Sunkist. This permitted more effective

tbuse of monopoly power (See defendant's answer to

nterr. 14, Plf's 3rd Sujjp. Interr. C.T., umiumbered

)age folloA^TUg p. 1706).

Supplemental pleadings to tenninate involved and

iostly proceedings in one trial have been held proper

jven after proceedings have been remanded after

Lp])eal for further proceedings. City of Texarkmia v.

irkansas Gas Co., 306 U.S. 188 (1939).

! The aggravated circmnstances of the Court's denial

•where plaintiff had to re-prepare its exhibits during

rial), speak for themselves.

' Nothing was gained by the lower Coui-t's niling but

nviting continuing lawsuits embracing the precise

ssues of the instant cause.

i If the cause is reversed, })laintiff should be per-

.uitted to file a second supplemental complaint alleging

'facts occurring since the filing of the supjjlemental

bmplaint to date of new trial.
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IV. THE TRIAL JITDGB DISPLAYED SUCH MARKED PREJU-

DICE AND BIAS A&AINST PLAINTIFF THAT IF THE JUDG-

MENT IS REVERSED TRIAL OF THE CAUSE SHOULD BE

HELD BEFORE ANOTHER JUDGE.

Plaintiff is of coui"se aware of the provisions of 28

U.S.C. Sec. 144 providing for the filinp; of an affidavit

in the District Coiui for disqualification of a district

Coiu't judge. In this cause, however, the bias of the

trial judge was his unwarranted prejudgment of the

merits of the case as demonstrated in the trial of the

case. The provisions of 28 U.S.C. Sec. 144 are not

applicable to such situation. As stated by the Court in

Knapp V. Kinsey, 235 F. 2d 129, at 131 (6th Ctr. 1956)

Cert, denied 352 U.S. 892 (1956), on petition for re-

hearing of the Court's decision in 232 F. 2d 458

:

"mider the circiunstances [where bias demon-

strated in trial] the remedy can not Ije by a

change of judges during the trial; it necessarily

becomes a matter of alleged prejudicial error and

for correction by the Court of Appeals."

When bias at the trial is demonstrated, the appel-

late court upon reversal will order the new trial before

another judge. United States v. Drumm, 329 F. 2d 109

(1st Cir. 1964) ; Knapp v. Kinsey, 232 F. 2d 458;

Crowe V. DiManno, 225 F. 2d 652 (1st Cir. 1955).

The condiict of the trial judge in the instant case

falls squarely within the holding of the Couri. in the

Kinsey case, 232 F. 2d at p. 466. The Court there ruled

that "when the remarks of the judge during the

course of a trial, or his manner of handling the trial,

clearly indicate a hostility to one of the parties, or an



59

inwaiTanted prejudgment of the merits of the case,

')r an alignment on the part of the Court with one of

;;he paities for the purpose of fuiihering or support-

ng the contentions of such party, the judge indicates,

:vhether consciously or not, a personal bias and prej-

idice which renders invalid any resulting judgment

In favor of the party so favored." See also Crowe v.

OiManno, supra.

I
The Supreme Court in Continental Oil Co. v. Union

Jarhide and Carhon Corp., supra, ruled that a district

]]ourt, in determining whether a plaintiff's evidence

!;hows violation of the Sherman Act, may not scru-

mize each component separately and wipe the slate

'lean. But that is precisely what the trial Court in

ihis case did to the evidence of plaintiff's witnesses as

;uch evidence was in the process of being adduced.

The trial judge by his leading questions to the wit-

'lesses emphatically indicated to the juiy that the

vitnesses testimony was insufficient to show wrong-

loing by Simkist; or the Court would disparage the

testimony. This, together mth his statements upon

sustaining defendant's objections to plaintiff's ques-

tions, showed that the judge had prejudged the cause

idversely to plaintiff. It goes without saving that the

'whole" record must be examined to get the "whole"

picture. But folloA^ang are examples. We briefly state

the point of the mtnesses' testimony followed by

quotation of a pertinent part of the Court's partici-

pation.

I Morgan Ward. Testimony of principal witness on

Simkist price control:
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**The Court: You say you followed the Sun-

kist price. That was voluntary on your part,

wasn't it? . . . You weren't forced by Sunkist to

follow the price were you? . . . You didn't think

the Sunkist price was excessive as far as you

were concenied? . . , One other question. You
were not forced in any way to follow the Sunkist

price? ..." (R.T. 338:15 to 339:7).

W. K. McCracken. Sunkist limiting of orange

supplies

:

"The Court: And you knew that Sunkist had

a priority on its own fruit. . . . And you knew
that when Smikist used its own fruit, that the

only fruit available to other processors was fruit

that Sunkist could not use, isn't that right?"

(R.T. 723:5-19).

Robert Buchheim. Testimony of high prices and

price control under Sunkist sale of Valencia oranges

by bid system

:

j

"The Court: When oranges were put up for

bid, you were never excluded, were you?" (R.T,

337:24 to 339:22);

Testimony of limiting of orange supply. No ground

of objection:

"The Court: Sustained. I don't think that is

an issue in this case, whether they could use more

oranges or not." (R.T. 344:1-25).

Testimony that Sunkist prevented TreeSweet from

fulfilling commitment of oranges to plaintiff:

"The Court: You continued with your com-

mitments to Case-Swayne didn't you, after this

conversation?"
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rhe witness did not oblige the Court and testified no

(R.T. 355:25 to 357:7).

I

Carl JVarnick, C.P.A., who testified as to fi.gures

.howing that when Sunkist had the least amount of

'ruit it had the highest income per ton (R.T. 625)

aid also liighest total income (R.T. 629:5-21, Plf 's Ex.

I7A):

"The Coui-t: Is there anything strange in

that? . . . When there is more fruit there is a

lower market, that is true isn't it? That is your
experience, isn't it? . . . You say your speciality is

cost accoimting, is that right? . . . Isn't it true that

in cost accounting you have fomid in any indus-

try, regardless of what it is, that where there is

a large amount of product, the j)rice is low, and
when there is a 811011; amomit of product, the price

is high?" (R.T. 625:5-626:1).

I F. B. Wilcox. On defendant's objection to question

if whether Sunkist used consignment contracts to

.ecrease oranges available to independent manu-

acturers: Grround of objection " argimientative "

:

"The Court: Sustained. It assumes a fact that

is not in evidence. The fact in evidence is that

Simkist preferred to process its own fruit." (R.T.

1097:17-24).

, Testimony of increased orange production after

ijunkist had stopped orange sales in 1958:

"The Court: If the groves are five years or

less old, you don't have additional product to

amount to anything." (R.T. 1186:17 to 1187:19).

Amos Swayne. Testimony of why plaintiff did not

id for oranges:
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''The Court: I don't think counsel should

argue the case to the jury in this pai-ticular way.

Mr. Beardsley: I don't think so either . , .

The Court: You could have bid . . . [and when

te-stimony was Sunkist rejected all bids]

Well, I don't know . . . this might be the first

offer on a new crop. . , . Maybe Simkist didn't

want to accept." (R.T. 582:10 to 585:6).

Sunkist stojDping sales of oranges

:

"The Court: He wasn't just picking you out,

he was just picking the industry out, is thatj

it ..." (R.T. 642:25 to 644:3).
1

Rufus Home. Whether Hyland-Stanford could ob-

tain sufficient oranges to operate profitably. Defend-

ant objected on the ground it was a "conclusion"

:

"The Couii: . . . whether or not he made a

profit is immaterial" (R.T. 526:16-19).
,

We also mention the circmnstances of the rulings

of the trial judge that Sunkist, Exchange Orange and

Exchange Lemon had complied with Section 1 of the

Capper-Volstead Act and denying plaintiff's motion

to file a second supplemental complaint. "Adverse

rulings during the course of the proceedings are not

by themselves sufficient to establish bias and preju-

dice". Knapp V. Kinsey, 232 P. 2d at p. 466. But

the judge's precipitous adverse i-uling on the Capper-

Volstead issue without reading and before accepting

and filing the stipulation of the parties was a par-

ticularly illuminating indication of bias—without re-

gard to whether or not such ruling was en-oneous.

This issue would have been for the juiy save for the
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?tipulation. Beacon Theatres, Inc. v. Westover, 359

:[J.S. 500 (1959). Sunkist would have had the burden

)f establishing its compliance with the Capper-Vol-

stead Act by a preponderance of evidence. Yet the

rial judge ruled on this issue sua sponte. His order

m the Capper-Volstead issue (April 22, 1964, C.T.

.307-10) was entered five months before he accepted

ind filed the stipulation (Oct. 27, 1964, C.T. 1790).

[he stipulation alone vested the Court with jurisdic-

ion to decide the Capper-Volstead issue mider the

tijDulated facts. But the judge decided the issue on

he ojiinion of the Supreme Court in the Winckler

ase. Smikist could hardly have used the Winckler

pinion as evidence of its comj)liance with Section 1

f the Capper-Volstead Act.

Further, the Court's gi'ound for denial of the plain-

iff's motion to file a second supplemental complaint,

hat no motion was pending, was contradicted by the

ecord. It is even indicated that coimsel's failure to

ssociate local coimsel, even though plaintiff's counsel

,'ere both admitted to practice before the Court (R.T.

27A:1-12), might have played a part in such iniling

R.T. 126A:1-14).

It is perhaps human nature for bias, albeit uncon-

eious, to induce adverse rulings, whether such rulings

>e erroneous or eoiTect. That is moi-e reason that a

,rial should be l)efore a judge that has not j)re-judged

he cause.
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Plaintiff respectfully submits that this Coui't should

reverse the judgment of the trial Court and that the

Covu't should further order:

(a) that the lower Court's ruling that Simkist,

Exchange Orange and Exchange Lemon had complied

with Section 1 of the Capper-Volstead Act was erro-

neous, and that these parties had not complied with

Section 1 of the Act and were not entitled to any

immunity from the antitrust laws that the Act may

afford

;

(b) that the lower Court abused its discretion m
denying plaintiff's motion to file a second supple-

mental complaint and that plaintiff be permitted to

file supplemental jileadings setting forth occurrences

since the date of the supplemental complaint to the

date of the new trial;

(c) that the cause be remanded for immediate

trial before another judge.

Dated, San Francisco, California,

October 22, 1965.

J. Edward Johnson,

W. Glenn Harmon,

William H. Henderson,

By W. Glenn Harmon,

Attorneys for Appellant.
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Certificate of Attorney

Responsible for Piieparation of Brief

I certify that, in connection with the preparation of

his brief, I have examined Rules 18 and 19 of the

Jnited States Coiut of Appeals for the Ninth Circuit,

,nd that, in my opinion, the foregoing brief is in full

ompliance with those rules.

W, Glenn Harmon
Attorney for Appellant.
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Appendix A

LIST OF PLAENTirF'S EXHIBITS

References are to pages in Reporter's Transcript

Number For Id. Offered Received Rejected

1 82 1210 1210

lA 82 1132 1132

2 82 1211 1211

7A, TAT 1192 1192

8, 8T 82 644 644

9, 9T 82 1133 1133

9D, 9DT 82 983 983

9E, 9ET 82 983 983

9F, 9FT 983 983

9G 82 983 983

9GT 82 1071 1071

10, lOT 82 1078 1078

lOA, lOAT 82 1078 1078

lOB, lOBT 82 1078 1078

IOC, lOCT 82 1080 1080

11, IIT 82 496

llA 82 496

lie 82 496

llT 82 496

12 82 496

12A 82 496

12B 82 496

13 82 496

13A 82 496

13B 82 496

13C 82 496

13Cp3 587 587 587

13D 82 496

14, 14T 82 496

15 82 737 737 747
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Number For Id. Offered Received Rejected

15T 82 737 737 747

18, 18T 82 967 967

20, 20T 82 1022 1022

21,21T 82 1026 1026

22 22T 82 1026 1026

23, 23T 82 1126 1127

24, 24T 82 1026 1026

25, 25T 82 1026 1026

27 82 1210 1210

28, 28T 82 1035 1035

29, 29T 82 1034 1034

30, 30T 82 1034 1034

31, 31T 82 1034 1034

32 82 1211 1212

33 82 1212 1212

34, 34T 82 971 971

35, 35T 82 1045 1046

36, 36T 82 1045 1046

37, 37T 82 1045 1046

38, 38T 82 1045 1046

39, 39T 82 1045 1046

40, 40T 82 1045 1046

42, 42T 82 1045 1046

43 82 1212 1213

45 82 1212 1213

46, 46T 82 1045 1046

47, 47T 82 1045 1046

52 82 554 554

53 82 1088 1088

54 82 1088 1088

71 82 1099 1099

72 82 1099 1099

73 82 1099 1099

74 82 1099 1099

75 82 1099 1099

88, 88T 82 667 667 1
92, 92T 82 461 461 1
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Number For Id. Offered Received Rejected

93 82 1213 1213

97, 97T 609 626

97A, 97AT 609 621

97B, 97BT 610 610 610

97C, 97CT 609 619 620

102, 102T 649 649 649

102A, 102AT 649 649

103, 103T 82 1115 1115

104, 10-4T 233 609 609

106, 106T 82 1124 1124

108, 108T 82 1099 1100

112, 112T 1103 1103

114, 114T 233 379 379

115, 115T 159 160 160

116, 116T 168 168 168

117, 117T 481 481 483

118, 118T 535 535 536

121 539 994 999

124A, 124AT 1189 1189 1190

125 472 487 487

126, 126T 615 615 615

127 714 714 715

128 714 714 715

129 553 553 553

1
130,130T 765 765 765

'• 131, 131T 768 777 777

132, 132T 790 791 791

133, 133T 1059 1060 1060

143, 143T 1000 1001 1001

144, 144T 1194 1194 1195

146, 146T 1095 1095 1095

147, 147T 1202 1202 1202

148 1198 1198 1198

149 1198 1198 1198

150, 150T 1199 1199 1199

151, 151T 1199 1999 1200

152, 152T 1195 1200 1200
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Appendix B

LIST OF DEFENDANT'S EXHIBITS

References are to pages in Reporter's Transcript

Number For Id. Offered Received Rejected

(All Deft's Exhs.

preceded by letters SK)
SK 70, TOT 896

71, 71T 894

72, 72T 901

75, 75T 903

78, 78T 908

90, 90T 913

149, 149T 887

178 410

179 409

181 407

182 408

183 406

183T 410

185, 185T 401-2

190T 417

202 423

203 424

205 428

206 429

207 429

208 430

209 804

209A 810

210 847 851

210T, pp. U2 851

211 848 851

211T 851

212, 212T 859 859

212A, 212AT 861 861
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No. 20069

IN THE

UNITED STATES COURT OP APPEALS

FOR THE NINTH CIRCUIT

LOZANO ENTERPRISES,

Petitioner,

V.

NATIONAL LABOR RELATIONS BOARD,

Respondent.

On Petition to Set Aside Decision and
Order of the National Labor Relations Board

PETITIONER'S REPLY BRIEF

I

THE EVIDENCE RELIED UPON BY THE BOARD THAT

MARTINEZ WAS UNLAWFULLY LAID OFF IS INSUB-

STANTIAL AND DOES NOT SUPPORT THE

BOARD'S CONCLUSION .

At pages 5-7 of Petitioner's Opening Brief, cases

were cited from the Second, Fourth, Fifth, Sixth, Seventh,

Eighth, Ninth and District of Columbia Circuits, all

clearly establishing that the Board's Decision in this

case is contrary to the evidence and is not supported by

substantial evidence considering the record as a whole.
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The Board has failed wholly to meet these cases

and, instead, has sought to ignore them by saying that

they are cf 'ho aid" in resolving the present case. (Board's

Br., p. 7«) Considering that the cited cases from so

many circuits are adverse to the Board in the present case,

it is understandable that the Board would like to ignore

them- -and an analysis of the cases shows why:

Second Circuit :

In Bon-R Reproductions, Inc. v. NLRB . 309 P. 2d

898 (2 Cir.1962), there was evidence that the discharged

employee admitted to his employer that he was responsible

for the union's presence (509 F.2d at 901-02) and the

court sustained the Board ' s conclusion that the employer

violated Section 8(a)(1) of the Act by threatening his

employees (309 P. 2d at 903). However, the court reversed

the Board's conclusion that the employee was discrimina-

torily discharged and rejected, as a basis for showing

discrimination, certain ambiguous remarks made by the

employer (309 P. 2d at 906-07):

"In our judgment, to hang so much on the slim

peg of a few ambiguous sentences is to allow an

excerpt of the record to swallow up the whole,

something which Universal Camera, supra, forbids.

Without giving controlling effect to any one

element, we think that the facts surrounding

2





Scrima'3 discharge, coupled with the examiner's

finding on credibility, make up a record which

permits only one conclusion. In the light of

this record, any other conclusion would amount

to a decision, supported neither by reason nor

the statute, that even the least improper re-

marks made in the course of discharging an em-

ployee render the discharge an unfair labor

practice."

The Board in the present case, as in the Bon-R

Reproductions case, is hanging its conclusion that Mar-
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n tinez was discriminated against on "the slim peg of a

u few ambiguous sentences." For example, the Board com-

15 plains (Boa2?d's Br., p. 3) that Laguna told Juan Baltierra

16 that Ocariz had some "infernal machinations," that

17 Ocariz was nobody there at the plant, and that Baltierra,

18 by paying attention to Ocariz, would go down in rank.

19 None of these statements in any way referred to the Union.

20 Likewise, the Board complains that, when Martinez

21 admitted that he was still a member of the Union, Laguna

22 replied "You know best." (Boarxi's Br., p. 4.) Certainly,

23 this remark shows no animosity; to the contrary, it shows

24 a complete hands-off policy.

86 Fourth Circuit :

28 In NLRB V. Threads, Incorporated . 308 F.2d 1,
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11-13 (^ Cir.1962), Bell was a known union adherent who

did bad work on several occasions and also violated com-

pany rules. He was reprimanded but not disciplined for

these lapses. Finally, following an absence from his

machine, he was discharged. The Board determined that

Bell was discriminatorily discharged, saying (308 F.2d

at 12-15) that the company's other unfair labor practices

furnished a sufficient basis for a finding that the com-

pany "utilized Bell's absences from his machine as a

pretext and that it discharged him because of his union

adherence." In reversing the Board, the Fourth Circuit

said (308 F.2d at I3):

"Thus the Board undertook to impose a double

standard as to the value of 'background evidence.'

On the one hand, throughout its order, the

Board emphasized all of the elaborately detailed

background evidence which it considered to be

adverse to the Company's position and favorable

to the Union's position. But, on the other hand,

when the Company showed that it had tolerated

Bell's misconduct, carelessness and disobedience

for a long time after learning of his union

affiliation and adherence, the Board lightly

dismissed all such evidence with the statement:

' The fact that Bell damaged property or committed

if





derelictions on other earlier occasions Is Im-

material as the Respondent [Company] did not

purport to di3charp:e him for any such allep;ed

misconduct .
' (Emphasis supplied

.

)

"But, what is much more serious and dis-

turbing, the Board has either overlooked or

ignored the admonition of this court that there

is no legal basis for finding that the assigned

reason for a discharge is nothing but a 'pretext'

where it is shown, as here, that prior misconduct

of an employee was tolerated under circumstances

which negate any idea that the employer was

searching for some false reason to discharge

the employee on account of his union activities.

In Martel Mills Corp..v. National Labor Relations

Board, 114 F.2d 624, 6^2 (4th Cir.l940), this

court stated

:

"•* * * Had the Martel Mills desired to

discharge Whittle for his union affiliations, it

could very easily have selected one of the

occasions when Whittle had violated the company rul

or one of the occasions when his fellow-workers

complained of his actions. Instead, it allowed

these complaints and disturbances to accumulate

until a time when the record of the individual

employee served as one of the bases for

5
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maintaining or discharging him.'" (Emphasis

the court ' s
.

)

In the present case, as in the Thread

s

case, the

Board seeks "to impose a double standard."

Despite the fact that the Trial Examiner and the

Board found that:

1. Martinez let a stranger operate his linotype machine

(TXD, pp. i|-5);

2. Martinez left the plant and left his machine running

(ibid.);

3. Martinez came to the plant while off duty and drunk

and tried to start a fight (ibid.); .

4. Martinez marked a time card (ibid.);

5. Martinez parked his car in a space needed to load

mail bags (ibid.);

6. Martinez' denials of misdeeds or reprimands were not

to be credited (id., p. 5);

7. Martinez' denials were evasive in most instances (ibid.)

21 8. Martinez' testimony on the above instances reflect

22 generally on his credibility as a witness (ibid.);

23 9. Martinez had more instances of objectionable conduct

24 to his credit than the one employee junior to him

26 (id-> PP- 8-9),

28 the Trial Examiner and the Board then say that since

6

I

ti

I 19

20





1 "In the eyes of Respondent the instances of misconduct,

a occurring over the three years of his employment, were

3 not of such magnitude as to warrant discharge; in fact,

4 it did not prejudice his recall to employment at the very

6 first opening in February, 1964" (id., p. 9) and since

6 "I find that Respondent has not seriously regarded Mar-

7 tinez ' misdeeds" (id_., p. 11), therefore Martinez was

8 laid off because he failed and refused to abandon the

9 Union ( ibid . )

.

In its brief, the Board advances the same

11 contentions. (Board's Br., p. 11.)

13 The "double standard" applied by the Board is

clear. In the first place, the Company (as noted by the

Trial Examiner and the Board, TXD, p. 5) has never contended

that Martinez was discharged for cause, but merely that,

when the Company was confronted with the necessity of

17 having to lay off an employee, Martinez was selected

18 because he was not as good an employee as the only employee

junior to him. If the Company had been searching for a

20 pretext to discharge Martinez because of his union ac-

21 tivities, "it could very easily have selected one of the

22 occasions when [Martinez ] had violated the company rules

23 or one of the occasions when his fellow-workers comp-

24 lained of his actions. Instead, it allowed these complaints

25 and disturbances to accumulate until a time when the record

26 of the individual employee served as one of the bases for

7
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maintaining or discharging him." NLRB v. Threads .

Incorporated , supra, 308 P. 2d at 1J>.

In the second place, if the Company really

wanted to get rid of Martinez because of his union ac-

tivities, it is incomprehensible that Lozano would have

promised to recall him at the very first opportunity,

as found by the Board (TXX), p. 7), and that he was in fact

recalled at the first opening, as found by the Board

(Id., p. 9; p. 10)

.

"If discrimination may be inferred from mere

participation in union organization and activity

followed by a discharge, that inference disap-

pears when a reasonable explanation is presented

to show that it was not a discharge for union

membership .

"

NLRB V. United Brass Works, Inc ..

287 P. 2d 689, 693 (^ Cir.1961).

Pifth Circuit ;

In NLRB V. Huber & Huber Motor Exp .. 223 P. 2d

7^8 (5 Cir.1955), there was evidence that the discharged

employee had been obnoxious and aggressive in the per-

formance of certain protected union activities. He also

failed to comply with a company rule . In reversing the

26 Board's determination that the employee had been dis-

8





criminatorily discharged and that the rule violation

"was only a shadow, but opportune pretext" to screen the

true motive for the discharge, the court said (223 F-2d

at 7^9):

"... [Wjhere the Board could as reasonably

infer a proper collateral motive as an unlawful

one, the act of management cannot be set aside

by the Board as being improperly motivated.

National Labor Relations Board v. Houston Chronicle

Publishljig Company, 5 Cir., 211 F.2d 848.

National Labor Relations Board v. Blue Bell Inc.,

5 Cir., 220 F.2d.

"Where a legal ground for discharge existed -

as it did in this case - and the employee was

discharged on that ground alone, obnoxious

conduct on his part, in an activity protected

by Section 7 of the Act, will not insulate him

from being discharged on such legal ground."

In the present case, the Trial Examiner and the

Board found that "it necessarily follows that to maintain

this quota of employees in this department, one employee

would have to be terminated to make a position available

for Villasenor." (TXD, p. 3.)

Martinez testified that at the time of his lay-off,

9
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Laguna told him that it was for discriminatory purposes

(id., p. 6). This was denied by Laguna (ibid.). The

Trial Examiner and the Board specifically discredited

Martinez' version and credited Laguna' s, and found no

such "crucial" statement, indicating a discriminatory

motive, was made by Laguna (ibid.). The Trial Examiner

and the Board also discredited Martinez' testimony that

Lozano told him that "other obligations" dictated the

choice of Martinez for the lay-off (id., p. 7).

The Trial Examiner and the Board also found that

Martinez had more instances of objectionable conduct to

his credit than the one employee junior to him (id., pp.

8-9).

Thus, the sole ground given to Martinez in his

notice of the lay-off, as found by the Trial Examiner

and the Board, was the reinstatement of Villasenor.

As ixL the Huber & Huber case (223 E.2d at 7^9), "the

parties are not in dispute that the sole ground in the

notice of discharge" was to make room for Villasenor and

"where the Board could as reasonably infer a proper

collateral motive as an unlawful one, the act of the

management cannot be set aside by the Board as being

improperly motivated .

"

The slim basis upon which the Trial Examiner and

the Board found that Laguna was discriminatory against

,
26 jMartinez was Martinez' testimony that, upon occasion,
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Laguna solicited Martinez to abandon the Union (TXD,

pp. 7-8). The Trial Examiner and -the Board did not

credit Laguna's denials of these solicitations (id., p. 8).

At the same time, however, the Trial Examiner and

the Board characterized other of Martinez' testimony as

"evasive" (id., p. 5) and questioned his general credibility

as a witness (ibid.). The Trial Examiner and the Board

expressly discredited Martinez' testimony seven distinct

times (id., p. 5, line 11; p. 5, lines 23-24; p. 5, line

55; p. 6, lines 34-58; p. 6, lines 41-42; p. 7, lines

21-22; p. 8, Unes 51-32).

Further, the Trial Examiner and the Board say

that the testimony of Martinez "to the solicitations

to abandon the Union is supported by the credible testimony

of Baltierra and Villasenor" (id., p. 8); however, the

transcript may be searched in vain for any testimony by

.7
I

Baltierra or Villasenor that they ever heard any such

solicitations by Laguna to Martinez.

In addition, the Trial Examiner and the Board

expressly concluded that none of such solicitations

constituted threats or promises or were independent

8(a)(1) violaiiions (id., p. 7; p. 9; p. 10) and

that Martinez was not laid off because of having testified

at a prior hearing (id., p. 10; p. 11).

Further, the Trial Examiner and the Board found

that Laguna even went so far in his friendship for

11





Martinez as to have his wife help Martinez' wife when

she had a baby (id., p. 8); this is not consistent with

s an "animus" against Martinez.

< Considering the Trial Examiner's and the Board's

5 general discrediting of Martinez as a witness; their

^ findings that no discriminatory statements were made at

^ the time of Martinez' lay-off; their conclusions of no

* independent 8(a)(1) or 8(a) (i^) violations; their finding

* that room had to be made for the return of Villasenor;

* their finding that Martinez v;as the most junior but one of

^ the employees, but had more instances of objectionable

^
I

conduct - considering all these factors, it is incredible

^ that the Trial Examiner and the Board can, with a straight

* face, contend that there has been discrimination.

'' The situation is parallel to that in RLRB v .

« Florida Steel Corp .. 308 P. 2d 931, 955 (5 Cir.1962),

"^ where, in reversing the Board's finding of discrimination,

^ the court was critical of the undue probative value given bj

® the Trial Examiner and the Board to the testimony of a

chief witness who, just as with Martinez in the present

^^ case, was specifically discredited by the Trial Examiner.

Six:th Circuit ;

In NLRB V. Dixie Terminal Co ., 210 F.2d 538 (6 Cir.

195^), employee Ross participated in union activities and

also refused to take over the job of starter of a pas-

senger elevator. The Board found that Ross was discharged
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because of his union activities. In reversing the Board,

the court said (210 F.2d at 5^0):

"We are also of the opinion that the discharge

of Ross was justified by Ross's refusal to ac-

cept his assignment of duty. The fact that he

was participating in organizing the union does

not prevent his discharge for cause. N.L.R.B. v.

West Ohio Gas Co., 6 Cir., 172 P. 2d 685, 688;

N.L.R.B. V. Mylan-Sparta Co., 6 Cir., l66 P. 2d

485, 491."

In the present case, Martinez, as found by the

Trial Examiner and the Board, had more instances of

objectionable conduct to his credit than the ono employee

junior to him; the fact that he was a union member does not

prevent his being selected for lay-off in lieu of a better

employee

.

Seventh Circuit :

In MLRB V. Milwaukee Elec . Tool Corp .. 257 P. 2d

75 (7 Cir. 1956), the discharged employee was an active

union supporter and the company's president had testified

that he felt that an employee who attempted to influence

other employees to join the union by telling them they

would have to join was engaged in sufficient disloyalty

to warrant discharge. In reversing the Board's finding of

15





a discriminatory discharge, the court said (237 P. 2d at

78):

"As we read the Board's argument, studded

with handpicked fragments of evidence, it collides

with several pertinent propositions stated by

Judge Lindley when delivering the majority

opinion reported as N.L.R.B. v. Wagner Iron

Works, 7 Cir., 1955, 220 P. 2d 126, I55: 'Obviously,

the Act does not interfere with the employer's

right to conduct his business, and, in doing so,

to select and discharge his employees. It

proscribes the exercise of the right to hire and

fire only when it is employed as a discriminatory

device. [Citing.] The Board may not "sub-

stitute its judgment for that of the employer as

to what is sufficient cause for discharge"

[citing] and discrimination may not be infer-

red from an employee's mere membership in a

union . [Citing . ] * * *

'

"The utterances of Siebert are, on this

record, insufficient to make the discharge of

Stempniewski more than suspect, but not dis-

criminatory. They fail, in our opinion, to support

the Board's findings in this regard."
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In the present case, in the light of the Trial

Examiner's and the Board's findings that there were no

independent 8(a)(1) or 8(a) (^) violations, that Martinez'

testimony that discriminatory reasons were given to him

for his lay-off could not be believed, that Martinez

had more instances of objectionable conduct to his credit

than the one employee junior to him, and that someone had

to be laid off to make room for Villasenor, the Board '

s

brief, referring as it does to such vague statements as

"infernal machinations" and "You know best," presents

an argument "studded with handpicked fragments of evidence"

that, even considered in their worst light, are "in-

sufficient to make [the lay-off of Martinez ] more than

suspect, but not discriminatory."

Eighth Circuit ;

In m.RR V. Ao,e' Comb Company. 3if2 F.2d 8^11 (8

Gir.1965), unlike the present case, it was found by the

Board and sustained by the court that the company had

engaged in independent threatening and coercive conduct.

There was thus more evidence of anti-union animus than

there is in the present case, where both the Trial Ex-

aminer and the Board have found no independent 8(a)(1)

violations. However, the court reversed the Board's

determination that the employee was discriminatorily

discharged and, after reviewing the applicable general
i

26
j

principles of law prescribed by the United States Supreme

\
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Court, the Second, Third, Fifth, Sijcth, Seventh, Eighth

and Ninth Circuits (5^2 F.2d at 847-if8), held (quoting

from the Ninth Circuit) as follows, in words particularly

in point to the present case {J>k2 P. 2d at 8^8):

"In other words, here the evidence abounds

that there was a justifiable cause for Woodliff 's

discharge. Assigning an illegal cause therefor

is only possible by drawing an Inference from

certain vague statements on the part of manage-

ment officials, while ignoring positive evidence

arrayed against such inferences. 'Circiomstances

that merely raise a suspicion that an employer

may be activated by unlawful motives are not

sufficiently substantial to support a finding.'

N.L.R.B. V. Citizen-News Co., 1^4 P. 2d 970,

974 (9 Cir.1945). This being so, we cannot

conscientiously hold that the record as a whole

contains substantial evidence that the discharge

of Woodliff was motivated by other than lawful

business reasons."

In the present case, the evidence (and the findings

of the Trial Examiner and the Board) abound that there

was justifiable cause for Martinez' lay-off, including the

26 necessity to lay off someone, Martinez' low seniority, and

16





the fact that the one more jimior employee was a better

employee. To assign an illegal cause for his lay-off

"is only possible by drawiag an inference from certain

vague statements on the part of management officials,

while ignoring positive evidence arrayed against such

inferences.

"

Here, the Board seems to think it has support

for its case in the fact that the Company discussed the

lay-off with its attorney and was advised that the surest

way to stay out of trouble was to follow strict seniority,

but that the Company disregarded this advice. (Board's

Br., p. 5-6.) This is just the sort of inference that is

condemned in the Ace Comb case. If anything, the Company's

seeking the advice of its attorney, being concerned about

the discriminatory implications, and still selecting

Martinez for the lay-off shows that the motive in picking

Martinez was non-discriminatory.

Ninth Circuit:'

One of the earliest cases involving the subject

matter of the present case, and the case which is control-

21 ling here, is KLRB v. Citizen-News Co .. 1^4 F.2d 970

(9 Cir.19^5), where this Court reversed the Board's

determination that a discharge was discriminatory, and in

24 language directly in point to the present case where the

25 evidence shows, and the Board has found, that Villasenor's

26 return was a valid reason for the lay-off, that Martinez

17





was the most junior but one of the employees, and that that

employee was a better employee, said {lj>k P. 2d at 973""

74):

"In consideriQg this question it should

be emphasized that the right to terminate a

contract of employment is a constitutional right

of the utmost importance. The mere discharge

of an employee with or without reason is therefore

not evidence of intent to affect labor unions

or the rights of employees under the National

Labor Relations Act. . . . Circumstances that

merely raise a suspicion that an employer may

be activated by unlawful motives are not

sufficiently substantial to support a finding.

"The fact that a discharged employee may

be engaged in labor union activities at the time

of his discharge, taken alone, is no evidence at

all of a discharge as the result of such activities

There must be more than this to constitute sub-

stantial evidence .

"

In the present case, the Board apparently finds

it "suspicious" that, shortly after one of the instances

of his misconduct, Martinez was transferred to the

night shift from the substitute position, thus getting a

18
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wage premium (Board's Br., p. 11). The Board apparently

infers that this was a "promotion" for Martinez, hence

his misconduct was not regarded seriously by the Company,

hence it could not have been a reason for his lay-off,

hence the only remaining reason had to be discriminatory.

This reasoning, however, ignores the explicit finding of the

Trial Examiner and the Board that, whether or not Martinez'

instances of misconduct were sufficiently serious to cause

his discharge, they were at least more numerous than those

of the only employee junior to him. It is wholly immaterial

whether or not the misconduct was sufficiently serious to

cause his discharge or to prevent his recall - the issue

is not whether the Company had grounds for discharging

Martinez for cause, but whether, when a lay-off (as

distinguished from a discharge) was necessary, Martinez

ij was as good an employee as the only one Junior to him.

n Both the Trial Examiner and the Board have found that

18 he was not, and it is irrelevant that the Company may have

19 earlier tolerated his misconduct.

120 In any event, the transfer of Martinez from the

21 substitute position to the night shift, with its wage

j22 premium for working at night, was in no way a "promotion."

23 The uncontradicted evidence is that Martinez was put on

24 the night shift because Barunda was made the substitute

26 worker because he was "the more desirable employee to work

20 alone without direct supervision" (TXD, p. 5).

19
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On the other hand, if the night shift be considered

an advancement, Martinez' "dues paying status with the

Union did not interfere with his advancement" (id., p. 9),

and it then becomes absurd to say, as does the Board, that

because the Company "advanced" Martinez despite his union

membership this proves that when he was laid off,

it was because of his union membership. This is exactly

the l80-degree swing criticized and rejected in NLRB v .

Sebastopol Apple Growers Union . 269 P. 2d 705, 715 (9 Cir.

1959), citing from NLRB v. McGahey . 253 F.2d 406, ^12

n (5 Cir. 1956):

"The Board's error is the frequent one in

which the existence of the reasons stated by

the employer as the basis for the discharge is

evaluated in terms of its reasonableness. If

the discharge was excessively harsh, if the lesser

forms of discipline would have been adequate, if

the discharged employee was more, or just as,

capable as the one left to do the job, or the

like then, the argument runs, the employer must

not actually have been motivated by managerial

considerations, and (here a full I80 degree swing

is made) the stated reason thus dissipated as

pretense, nought remains but antiunion purpose as

the explanation. But as we have so often said:

20





3
management is for management. Neither Board nor

2 Court can second-guess it or give it gentle

3 guidance by over- the -shoulder supervision.

4 Management can discharge for good cause, or bad

5 cause, or no cause at all. It has, as the master

6 of its own business affairs, complete freedom

7 with but one specific, definite qualification:

8 it may not discharge when the real motivating

9 purpose is to do that which Section 8(a)(3) forbids.

District of Columbia Circuit :

The District of Columbia Circuit is in accord with

all of the other cited Circuits.

In Metal Processors' Union Local No. l6, AFL-CIO v .

NLRB, 537 F.2d 114 (DC Cir.1964), in sustaining the Board's

determination that a discharge was not discriminatory

despite the fact that the employee had engaged in union

activities preceding his discharge, the court points out

that there was no evidence to indicate company hostility

toward the employee and that differences between the

foreman and the employee were amicably worked out (357

F.2d at 117). This is parallel to the present case, where

Martinez' wife helped the foreman Laguna's wife when she

2i\ had a baby (TXD, p. 8), and where the so-called solicita-
I

26
j

tions by Laguna to Martinez to leave the Union carried no

hostility (Board's Br., p. 4), and where the Trial Examiner

21

20

21

22

23

26





i^ind the Board specifically found no evidence of independent

a "threats or coercion (TKD, p. j) , and where the Trial

alixaminer and the Board found that Martlaez' advancement

4 was not impeded by his Union membership (id., p. 9).

sAs said in the Metal Processors' Union case (537 P. 2d at 117)

"The Union argues further that the Board

erred in rejecting certain evidence which, it

is said, established general Company hostility

toward the Union, from which, in turn, it may.be

inferred that Zajac's discharge was discriminatory.

With this we cannot agree . Even if it were assumed

arguendo that the evidence referred to did

establish general Company animosity toward the

Union, it would be insufficient in itself to

ground the inference that Zajac's discharge was

violative of the Act. As the court in N.L.RoB. v.

Redwing Carriers, Inc., 284 P. 2d 397, ^02

(5th Cir.1960), observed:

"'The opposition of an employer to union

organization and even unlawful interference are

not enough without more to make the discharge of

an employee wrongful. N.L.R.B. v. Hudson Pulp

& Paper Corp., 5 Cir., 273 F.2d 66O; N.L.RoB. v.

McGahey, 5 Cir., 233 F.2d if06.'"
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This is a case where the Board's decision, predicate

s^olely upon a few ambiguous statements attributed to

^nanagement or upon a few non-hostile solicitations to

6 Martinez to leave the Union or upon some d.d statements

made in I96I in another case (Board's Br., pp. ^-k,

7;pp. 8-9), finds discrimination. But the Board's decision

sis contrary to court decisions in the Second, Fourth, Fifth,

fi Bijcth, Seventh, Eighth, Ninth and District of Columbia

10 Circuits. It is grounded upon speculation and mere sus-

n bicion. It is contrary to its own__findings as to the

12 relative merit of Martinez compared to the only employee

IX junior to him. It involves l80-degree swings, finding,

as it does, that Martinez was advanced despite his union

membership and then laid off because of it and then

later re-called despite it . It discredits Martinez as

a witness seven times, including his general credibility,

and then gives undue probative value to his testimony that

he was solicited to leave the Union.

This is a case where, unsupported by the evidence,

and in fact contrary to its own findings on Martinez'

comparative merit, the Board has determined that there

was discrimination. But the mere fact that the Board

says that there was discrimination does not make it so;

the Board ' s determination cannot exist without the support

of substantial evidence.
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In the United States Court of Appeals

for the Ninth Circuit

No. 20069

LozANo Enterprises, petitioner

V.

National Labor Relations Board, respondent

On Petition to Review and Set Aside and on Cross-Petition

for Enforcement of an Order of the National Labor
Relations Board

BRIEF FOR THE NATIONAL LABOR RELATIONS
BOARD

JURISDICTION

This case is before the Court upon a petition to

review an order of the National Labor Relations

Board (R. 74-75, 64-66),' issued against petitioner

^ References to the pleadings, the decision and order of the

Board, and other papers, reproduced as "Volume I, Pleadings,"

are designated "R." References to the stenographic transcript

of record reproduced pursuant to Court Rules 10 and 17 are

designated "Tr." References preceding a semicolon are to the

Board's findings; those following are to the supporting evi-

dence.

(1)



on January 26, 1965, following proceedings under

Section 10 of the National Labor Relations Act, as

amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C, Sec.

151, et seq.).- In its answer the Board requests en-

forcement of its order.

The Board's decision and order are reported at 150

NLRB No. 123. This Court has jurisdiction of the

proceedings under Section 10(e) and (f) of the Act,

the unfair labor practice having occurred at peti-

tioner's place of business in Los Angeles, California.

COUNTERSTATEMENT OF THE CASE

Briefly, the Board found that petitioner violated

Section 8(a)(3) and (1) of the Act by discharging

employee Javier Martinez because of his union mem-

bership. The evidence on which this finding rests

may be summarized as follows:

A. Foreman Laguna's dislike of the Union and his

attempts to persuade Martinez to leave it

Petitioner is engaged in the publication, sale and

distribution of La Opinion, a daily newspaper in the

Spanish language (R. 54). Andres Laguna is in

charge of its Linotype Department and in that posi-

tion directs the work of the linotype operators, as-

signs overtime work and assigns shifts to employees

in that department (R. 55-56; Tr. 148-150, 156-158,

310, 362).^

- The pertinent provisions of the Act are set forth, hifra,

pp. 14-15.

^Laguna has also hired at least one employee (R. 56; Tr.

17-18).
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Laguna has been strongly opposed to the Union *

ever since its initial organizing campaign at peti-

tioner's plant. See, N.L.R.B. v. Lozano Enterprises,

318 F. 2d 41, 42 (C.A. 9). Between April and No-

vember of 1961, Laguna had several conversations

with employee Villasenor during which he told the

latter not to join the Union because the employees

would only be exploited. Laguna also told Villasenor

that if he would leave the Union his salary would be

raised to $2.50 per hour (R. 60; 318 F. 2d 41). Vil-

lasenor was discharged because he refused to aban-

don the Union. Lozano Enterprises, supra.^

In November 1963, Laguna told employee Juan

Baltierra that Ocariz had some "infernal machina-

tions," that Ocariz was nobody there at the plant, and

that Baltierra, by paying attention to Ocariz, would

go down in rank (R. 60; Tr, 119). Ocariz is an em-

ployee at petitioner's plant. He serves as chairman

for the Union and collects the dues from petitioner's

union members (R. 60; Tr. 119-120). Baltierra was

a dues-paying member of the Union (R. 60; 120). In

January 1964, Laguna told the newly-reinstated Vil-

lasenor that "if you yourself recognize that you work

here and you live from what you earn here, you

should be with the company" (R. 60; Tr. 160-162).

* Los Angeles Typographical Union No. 174, affiliated with

International Typographical Union, AFL-CIO.

" At the time of Villasenor's discharge, Laguna told a fellow

employee: "Last Wednesday I fired Villasenor because in the

office they don't want him here because he is one of the union

leaders." Lozano Enterprises, supra, 318 F. 2d at 42.



Laguna also sought on several occasions to persuade

employee Javier Martinez to leave the Union. In Oc-

tober 1962, Laguna told Martinez, "Javier, make up

your mind to leave the union alone. Your future is

here with us, with the firm. I can give you a lot of

overtime just like I do with those that are on our

side" (R. 60; Tr. 23-24). When Martinez replied that

he was "with the other workers" (Tr. 24) Laguna

told him, "Sooner or later you will change your mind"

(Tr. 24). Later in that same year, Laguna told Mar-

tinez, "Javier, I notice that you have not made up

your mind to leave the union. I see that you are still

paying your dues" (R. 61; Tr. 25). Martinez ad-

mitted that he was still a member of the Union and

Laguna replied, "You know best" (R. 61; Tr. 26). In

March 1963, Laguna again told Martinez that he

should leave the Union alone and that his future lay

on the side of the Enterprise (R. 61; Tr. 285-287,

100).

B. Martinez is discharged

On June 8, 1963, this Court enforced an order of

the Board requiring petitioner to reinstate former

linotype operator Jose Villasenor, who had been dis-

criminatorily discharged because of his adherence to

the Union. N.L.R.B. v. Lozano Enterprises, 318 F. 2d

41, enforcing 137 NLRB 128. Petitioner customarily

employs four linotype operators on its night shift,

three on the day shift, and one who works weekends

as well as substitutes for the regular linotypists (R.

56; Tr. 329). All these positions were filled at the

time this Court ordered the reinstatement of Villa-



senor (R. 56; Tr. 368). Therefore, in order to comply

with the Court's decree petitioner decided to terminate

one of the linotype operators then in its employ (R.

56; Tr. 368).

Jesus Barunda, the substitute worker, had the least

seniority among the linotypei's, having been in peti-

tioner's employ for only ten months (R. 56, 63; 369-

370, 325). Arturo Duenas was next in point of least

continuous service with the Company, having been em-

ployed to replace Villasenor in 1961. However, Due-

nas had previously been in the employ of petitioner

from the latter part of the 1920's to 1957 (R. 56-57;

373, 390). The third lowest man in terms of senior-

ity was Javier Martinez, who had been with the com-

pany since August of 1960 (R. 56; 8). Neither Ba-

runda nor Duenas was a dues-paying member of the

Union. Barunda had never joined the Union, and

Duenas had discontinued paying his dues ( R. 56 ; Tr.

199-200). Martinez, however, was a union member

and, as detailed above, he had always i-ebuffed La-

guna's attempts to get him to abandon the Union

{supra, p. 4).

Martinez had been promoted from the position of

substitute worker to full-time employment on the

night shift in January 1963 (R. 63; Tr. 291, 329).

The latter position carried with it a wage premium

(R. 57; Tr. 406-407). Martinez was chosen for the

regular, night position over Barunda, who was in

petitioner's employ at the time (R. 58, 63; Tr. 369-70,

325).

Petitioner's attorney advised that the surest way to

keep out of trouble in determining whom to discharge
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to make room for Villasenor was to follow strict sen-

iority (Tr. 366-367, 289-290). However, at a confer-

ence between Laguna, Publisher Lozano and General

Manager Bravo, it was decided to terminate Martinez

rather than Barunda, although the latter was the man
with lowest seniority (R. 58; 372). This decision

was reached primarily on the recommendation of La-

guna (R. 58, 63; 370-372). On August 10, 1963,

Martinez was discharged (R. 64; 10, 12).

THE BOARD'S CONCLUSIONS AND ORDER

On the basis of the foregoing, the Board found that

petitioner violated Section 8(a)(3) and (1) of the

Act by selecting employee Javier Martinez for dis-

charge because of his refusal to abandon the Union.

Accordingly, the Board's order requires petitioner to

cease and desist from the unfair labor practice found

and from in any other manner impinging on employ-

ees' rights guaranteed by the Act. Affirmatively, the

order requires petitioner to offer reinstatement to em-

ployee Martinez, to repay him, with interest, for his

loss of wages resulting from the discrimination

against him, and to post the customary notices (R.

64-67).

ARGUMENT

Substantial Evidence on the Record Considered As a

Whole Supports the Board's Finding That Petitioner

Violated Section 8(a)(3) and (1) of the Act by Discharg-

ing Employee Martinez Because of His Union Member-
ship

The sole question before this Court is a factual one

—whether employee Martinez was discharged because



of his union adherence or because of his relative in-

feriority when compared with a fellow employee. Ci-

tation of cases in which the factual basis for a Board

finding was insuflficient (pet. br. pp. 5-7) is of no

more aid in resolving this issue than would be citation

of the numerous cases in which the Board finding was

held to be supported by the record. Similarly unhelp-

ful is the recitation (pet. br. p. 7) of the truism that

mere membership in a union does not shield an em-

ployee from discharge for cause. It is equally true

that the "existence of some justifiable ground for dis-

charge is no defense if it was not the moving cause."

Wells, Inc. V. N.L.R.B., 162 F. 2d 457, 459-60 (C.A.

9) ; N.L.R.B. v. Texas Indepefident Oil Co., 232 F. 2d

447, 450 (C.A. 9). See also, N.L.R.B. v. S^jmons

Mfg. Co., 328 F. 2d 835, 837 (C.A. 7).

What is relevant, although absent from petitioner's

brief, is an analysis of the factual support in the rec-

ord for the Board's finding in this case. As we

demonstrate below, there is substantial evidence on

the record as a whole to support the Board's finding

that Martinez was selected for termination because of

his unshakable adherence to the Union and that

whether or not his conduct was inferior to another

employee's, that inferiority was put forward by peti-

tioner only to mask its illegal motives.

This record amply demonstrates that petitioner,

and especially its supervisor, Laguna, has had a long

and abiding dislike for the Union and the participa-

tion therein of its employees. The discriminatory

discharge of employee Villasenor, N.L.R.B. v. Lozano
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Enterprises, 318 F. 2d 41 (C.A. 9), is, of course, a

prime illustration of this antiunion attitude. In ad-

dition, antiunion statements and illegal promises of

benefits were uttered by Laguna as early as April

1961, while the Union was in the process of organiz-

ing respondent's plant. In November 1963, Laguna

referred to the activities of the Union chairman as

"infernal machinations" (Tr. 119), and warned an

employee that he would go down in rank if he paid

attention to the Union. As recently as January 1964,

Laguna's hostility to the Union once again manifested

itself. He warned the newly-reinstated Villasenor,

already the victim of a discriminatory discharge, that

"if you yourself recognize that you work here and you

live from what you earn here, you should be with the

Company" (Tr. 161-162).

On numerous occasions Laguna sought to persuade

the discriminatee, Martinez, to abandon the Union.

He emphasized that Martinez should leave the Union

alone because his future lay with the Company. On

one occasion Laguna went so far as to promise Mar-

tinez that he would be favored with overtime work if I

he left the Union alone." On these occasions Martinez !

^ Petitioner has abandoned its objection to the fact that the i

Trial Examiner credited Martinez's account of this episode i

whereas he had discredited Martinez's testimony on other mat-

ters. In any event, it is well-settled that the question of credi-

bility of witnesses is for the Trial Examiner. N.L.R.B. V.

Lozano Enterprises, 318 F. 2d 41, 43 (C.A. 9) ; N.L.R.B. V.

State Center Warehouse and Cold Storage Co., 193 F. 2d 156,

157 (C.A. 9). Moreover, as this Court has only recently ob-

served : "The rule that a witness may be totally disbelieved if

he is found to have testified falsely in any respect is not a



always remained firmly in the Union camp, stating

that he was "with the other workers" (Tr. 24).

Given Martinez' known, firm prounion attitude, La-

guna's dislike of the Union, and management's previ-

ous attempt to rid itself of a union adherent, the

Board was justified in finding that illegal considera-

tions motivated petitioner to depart from strict sen-

iority criteria to dismiss Martinez/

command. Witnesses are frequently demonstrably in error

in parts of their testimony, but nevertheless believed by the

trier of fact in other respects. It is just such judgments that

the trier of fact must make." N.L.R.B. v. Lozano Enterprises,

327 F. 2d 814, 816, n. 2 (C.A. 9).

In view of the testimony of employees Baltierra and Vil-

lasenor that Laguna had made similar antiunion statements

to them, the Trial Examiner's decision to credit Martinez in

this respect was well within the wide scope of his authority

in this area.

' Before the Board, but apparently not here, petitioner er-

roneously relied on Section 10(b) of the Act and Local Lodge
No. 1U2U, IAM v. N.L.R.B. (Bryan Mfg. Co.), 362 U.S. 411,

for the proposition that the Board may not establish the true

motive for discharge through any antiunion statements or

activities which occurred more than six months prior to the

filing of the instant charge.

Section 10(b) provides, in relevant part: "[N]o complaint

shall issue based upon any unfair labor practice occurring

more than six months prior to the filing of the charge with

the Board and service of a copy thereof upon the person

against whom such charge is made . .
."

The Board did not here seek to establish any of those state-

ments or activities as themselves unfair labor practices. Rath-

er, the Board used them only to "shed light on the true char-

acter of [the] matters occurring within the limitation period

. .
." Bryan, supra, 362 U.S. at 416. Indeed, the Court in

Bryan expressly distinguished situations such as the one here

presented from the type of situation then before it. Id., at
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Petitioner's asserted reasons for departing from

seniority are so inconsistent with the facts of this case

as to provide further support for the Board's finding

that these reasons were mere pretexts seized upon by

petitioner to mask its illegal motivation. N.L.R.B. v.

Dmit, 207 F. 2d 165, 167 (C.A. 9) ; see also, N.L.R.B.

V. Sebastopol Apple Groivers Union, 269 F. 2d 705,
,

710 (C.A. 9). It is undisputed that petitioner placed I

great weight on seniority. Thus, in determining

whom to lay off in order to make room for Villasenor,

petitioner admits to relying exclusively on seniority

in narrowing the choice down to Martinez and Barun- i

da (pet. br. p. 7). Thus, petitioner admittedly did |

not compare the past conduct of all its employees.

Seniority was strictly applied until all but the two i

men junior in point of service were left for considera- '

416-417. In Bryan, the only activity within the 10(b) period

was the enforcement of a union security agreement, valid on

its face; this activity, by itself, was innocent and could be

impeached only by resorting to an event outside the limita-

tions period, i.e., by showing that the union lacked majority

status when it entered the agreement. Here, however, the il-

legality, i.e., Martinez's discharge, occurred within the six

months period and the only use of anterior evidence is in

establishing the existence of the present, independent viola-

tion. It has been uniformly held, both prior to the Bryan opin-

ion (N.L.R.B. V. General Shoe, 192 F. 2d 504, 507 (C.A. 6),

cert, denied, 343 U.S. 904; Superior Engraving Co. V.

N.L.R.B., 183 F. 2d 783, 791 (C.A. 7), cert, denied, 340 U.S.

930; Paramount Cap Mfg. Corp. V. N.L.R.B., 260 F 2d 109,

112-113 (C.A. 8)), and subsequent thereto (Sheet Metal

Workers V. N.L.R.B., 293 F. 2d 141, 146-147 (C.A. D.C.),

cert, denied, 368 U.S. 896; N.L.R.B. V Food Fair Stores,

307 F. 2d 3, 7, n. 4 (C.A. 3) ; N.L.R.B. V. Craig-Botetourt

Electric Cooperative, 337 F. 2d 374, 375 (C.A. 4)), that

Section 10(b) does not bar the consideration of such relevant

evidence in this manner.
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tion, and only then did petitioner allegedly feel the

need to consider past misconduct as well.

Petitioner contends that it departed from seniority

considerations and kept Barunda, who was not a

member of the Union, rather than Martinez, who

was, because the latter had been involved in certain

incidents of misconduct in the past. However, at no

time was Martinez in any way disciplined for any of

these incidents.' Quite to the contrary, almost im-

mediately after one of these incidents, Martinez was

transferred to the night shift from the substitute po-

sition. Although petitioner contended before the

Board that this was in no sense a promotion for Mar-

tinez, it is undisputed that employment on the night

shift carried with it a wage premium which the other

employees, including Barunda who was in petition-

er's employ at the time, did not receive.

In sum, this is a case where petitioner has demon-

strated its antagonism to the Union from the incep-

tion of the organizing campaign to the start of the

hearing in this matter, where seniority was considered

^ Petitioner erroneously asserts, at numerous places in its

brief (pet. br. pp. 2-3, 4, 6, 7) , that the Board found that Bar-

unda was a better employee than Martinez. What the Board

found was that Barunda had engaged in fewer instances of

objectionable conduct than had Martinez (R. 61-62). But

the Board further found that petitioner did not consider Mar-

tinez's misconduct to be of such magnitude as to prejudice
' his transfer in January 1963 from substitute status to the

more desirable status of a full-time linotype operator (R. 63;

Tr. 291, 329) ; nor did petitioner feel that Martinez's miscon-

I duct was of sufficient weight to prevent it from reemploying

him in February 1964, shortly after the complaint in this

case issued (R. 7, 61; Tr. 382-384).
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by petitioner to be a decisive factor in determining
i

which employees to retain except where departure

from this criterion afforded an opportunity to retain,

a nonunion man and discharge an individual unshak-(

ably committed to the Union, and where the reasons-

offered for this departure were reasons upon which

petitioner itself did not place any importance either

before or after the discharge. In these circumstances, (

the Board's finding that Martinez was discriminator-

1

ily discharged is amply supported in the evidence.^

" Petitioner has abandoned the contention that Laguna is ij

not a supervisor. In any event, this contention is wholly in-

-

consistent with the concession made by the Company in the

earlier litigation that Laguna was a supervisor. See Brief for

Respondent, N.L.R.B. v. Lozano Entei-prises, 318 F. 2d 41, at

p. 9. Indeed, it was on the basis of that concession that this

Court applied the rule that an employer is responsible for the

unfair labor practices of a supervising employee and thus -

held the Company responsible for Laguna's actions. 318 F. 2d i

at 42-43. There is no evidence, nor does petitioner contend,

that Laguna's duties at the time here relevant are any differ-

ent than his duties at the time when he was concededly a sup-

ervisor. Quite to the contrary, the evidence in this record con-

1

clusively establishes that Laguna was and is a supervisor :

within the meaning of the Act. Thus, 11 employees are under •

Laguna's supervision—the seven linotype operators and five ;

employees in the press room. The immediate foreman of the I

press room employees is under the supervision of and takes i

orders from Laguna. Laguna directs the work of the linotype ;

operators, assigns overtime work and assigns shifts to the

employees in the linotype department. He hired Martinez for

the Company. The existence of these factors conclusively es-

tablishes that Laguna is substantially responsible for non-rou-

tine matters and was therefore a supervisor. N.L.R.B. V.

Fullerfon Publishing Co., 283 F. 2d 545, 548-550 (C.A. 9)

;

N.L.R.B. v. Greenfield Components Corp.. 317 F. 2d 85, 88

(C.A. 1) ; N.L.R.B. v. Inland Corp. of Virginia, 322 F. 2d
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CONCLUSION

For the reasons stated, it is respectfully submitted

hat the petition to review should be denied, and that

I decree should issue enforcing the Board's order in

Arnold Ordman,
General Counsel,

DOMINICK L. MANOLI,

Associate General Counsel,

Marcel Mallet-Prevost,

Assistant General Counsel,

Warren M. Davison,

Michael N. Sohn,
Attorneys,

National Labor Relations Board.

December 1965.

Certificate

The undersigned certifies that he has examined the

brovisions of Rules 18 and 19 of this Court and in

lis opinion the tendered brief conforms to all require-

nents.

Marcel Mallet-Prevost

Assistant General Counsel

National Labor Relations Board

157 460 (C A 4) ; Berhardt Bros. Tugboat Service v.

WLRB 328 F. 2d 757, 758 (C.A. 7) ;
N.L.R.B. v. Hamilton

Plastic Molding Co., 312 F. 2d 723, 726-727 (C.A. 6).
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APPENDIX A

The relevant provisions of the National Labor Re-

lations Act, as amended (61 Stat. 136, 73 Stat. 519,

29 U.S.C, Sec. 151, et seq.) are as follows:

Unfair Labor Practices

Sec. 8. (a) It shall be an unfair labor practice fori

an employer

—

(1) to interfere with, restrain, or coerce em-:

ployees in the exercise of the rights guaranteed:

in section 7;

(3) by discrimination in regard to hire or)

tenure of employment or any term or condition of

employment to encourage or discourage member-

1

ship in any labor organization

;

* * * *

Sec. 10 . . . (e) The Board shall have power to ,i

petition any court of appeals of the United States,
\

. . . within any circuit . . . wherein the unfair labor i|

practice in question occurred or wherein such person

resides or transacts business, for the enforcement of i,

such order and for appropriate temporary relief or i

restraining order, and shall file in the court the record <

in the proceedings, as provided in section 2112 of title

28, United States Code. Upon the filing of such peti- i

tion, the court shall cause notice thereof to be served (

upon such person, and thereupon shall have jurisdic- !

tion of the proceeding and of the question determined (

therein, and shall have power to grant such tempo- <

rary relief or restraining order as it deems just and

proper, and to make and enter a decree enforcing,

modifying, and enforcing as so modified, or setting

aside in whole or in part the order of the Board. No
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.biection that has not been urged before the Board,

ts member, agent, or agency, shall be considered by

he court, unless the failure or neglect to urge such

.biection shall be excused because of extraordinary

•ircumstances. The findings of the Board with re-

spect to questions of fact if supported by substantial

evidence on the record considered as a whole shall be

conclusive.
* * * *

I (f ) Any person aggrieved by a final order of the

Board granting or denying in whole or in part of re-

ief sought may obtain a review of such order m any

•ircuit court of appeals of the United States m the

nrcuit wherein the unfair labor practice m question

;vas alleged to have been engaged in or wherein such

oerson resides or transacts business, or m the United

States Court of Appeals for the District of Columbia,

oy filing in such court a written petition praying that

the order of the Board be modified or set aside. A

"opy of such petition shall be forthwith transmitted

by the clerk of the court to the Board, and thereupon

the aggrieved party shall file in the court the record

in the proceeding, certified by the Board, as provided

iin section 2112 of title 28, United States Code. Upon

the filing of such petition, the court shall proceed m
the same manner as in the case of an application by

Che Board under subsection (e) of this section, and

shall have the same jurisdiction to grant to the Board

isuch temporary relief or restraining order as it deems

ijust and proper, and in like manner to make and

ienter a decree enforcing, modifying, and enforcing as

;so modified, or setting aside in whole or m part the

iorder of the Board; the findings of the Board with

respect to questions of fact if supported by substan-

itial evidence on the record considered as a whole shall

i
in like manner be conclusive.
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APPENDIX B

Pursuant to Rule 18(f) of the Rules of the Court

GENERAL COUNSEL'S EXHIBITS

So. Identified Offered
Rec'd in

Evidence

1(a) thru 1(h) 4 4 4
2

4 thru 7
29

181
30

181
31

182

RESPONDENT'S EXHIBITS
3
4

41

60
195

7»
195

79

^ U. f. C0VE8NMENT PRINTIN6 OFFICI; 1965 794844 363
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No. 20069

IN THE

UNITED STATES COURT OP APPEALS

FOR THE NINTH CIRCUIT

6 LOZANO ENTERPRISES,

Petitioner,

V.

NATIONAL LABOR RELATIONS BOARD,

Respondent

.

On Petition to Set Aside Decision and
Order of the National Labor Relations Board

PETITIONER'S OPENING BRIEF

I

JURISDICTION

The National Labor Relations Board issued its

Decision and Order herein dated January 26, I965, finding

Petitioner guilty of a violation of Sections 8(a)(5) and

(1) of the National Labor Relations Act. This Court has

jurisdiction to review the Board's Decision and Order upon

petition of Lozano Enterprises, a person aggrieved thereby,

29 U.S.C.A. § 160(f). Such petition was filed May 12, 1965.





II

CONCISE STATEK;ENT OF THE
M

CASE MP QUESTIONS INVOLVED .

The facts of this case are simple:

Jose Nabor Villasenor was a night shift linotype

c operator for Lozano Enterprises when he was discharged.

7|(TXD p. 2, lines 24-25.)'^ The Ninth Circuit thereafter

siecreed Villasenor 's reinstatement. NLRB v. Lozano Enter -

3

[

prises , 518 F.2d ^1 (9 Cir.1963).
i

,o| Villasenor 's reinstatement required his re-employment

1 as a linotypist on the night shift, his position when ter-

jtnlnated and for which a wage premium was paid. (TXD p.

j]^, lines 15-17.)

In order to make room for Villasenor, it was
ii

5 fiecessary to terminate another linotype operator. (TXD

J p. 3, lines 27-31.)

r! At the time of Villasenor 's reinstatement, Javier
!

? Wtinez was one of ' four night shift linotypists. (TXD

j). 2, lines 43-51.)

Martinez was the most junior on the night shift

id, in fact, was the most junior "but one of all the

inotypists in the entire plant. (TXD p. 3, lines 20-23).

Barunda, the only linotypist junior to Martinez,

"TXD" refers to the Trial Examiner's Decision, adopted by
he Board . The facts herein recited are those actually found

|

>y the Board .
}

2





1

i

3

5

6

7

S

!»

10

11

V7as the better employee of the two. (TXD p. 5, lines 52-

54i p. 8, line 55 - p. 9, line 1.)

Martinez was laid off due to the reinstatement of

Villasenor. (TXD p. 2, lines 19-24.)

The question involved is:

1. Since Martinez was the most junior linotypist

on the night shift, and siaca the only llnotypist in the

entire plant more junior to Martinez was a better employee

(as found by the Boar-d), was it discriminatory for Petitioner

to lay off Martinez in order to reinstate Villasenor to the

night shift?

12 The answer is that it was not discriminatory, and

the conclusion of the Board that it was is directly

contrary to and is unsupported by the facts found by the

Board

.

jU

14

15

lis

!l7

18

III

SPECIFICATION OF ERRORS

l'^ It was error for the Trial Examiner and the Board

20

L

23

to conclude that Petitioner discriminated against Martinez

and thus violated Sections 8(^)(3) and (l) of the Act.

IV

"* PETITIONER IN NO WAY DIS-

25 CRIMINATED AGAINST MARTINEZ .

^^
' As shown above, the pertinent facts of this

3





1

2

i

5

6

7

8

10

case are simple. The Trial Examiner and the Board both

found that Villasenor's reinstatement to the night shift

required another linotypist to be laid off. Martinez,

the one selected, was the most junior on the night shift

and the next most junior in the entire plant. The only

linotypist in the whole plant most junior to Martinez

was a better employee, as found by the Board.

And yet, in the face of these facts as found,

the Board concluded that Martinez was discriminated against

and that, if there had been no discrimination. Petitioner

n {would have selected the only employee junior to Martinez

13

IS

14

15

16

for the lay off. (TXD p. 10, lines I6-52.)

However, the one more junior employee that the

Board says should have been selected for the layoff was,

as found by the Board , a better employee than Martinez

.

Since he was a better employee, the Board's conclusion that

17
I

he would have been the one laid off, absent discrimination

18

!

19

,20

n

13

'A

ts

against Martinez, is absolutely without support from the

evidence. There simply is no reason at all to suppose that

Petitioner would or should have laid off an employee who,

as found by the Board, was better than Martinez.

The mere fact that Martinez was a member of the

union does not in and of itself shield him from being

laid off:

"That [Martinez ] was a union member and an

active movant in the organizational drive

4





will not shield him from release for good cause.

Martel Mills Corp., supra, at page 633. If

discrimination may be inferred from mere par-

ticipation in union organization and activity

followed by a discharge, that inference disappears

when a reasonable explanation is presented to show

that it was not a discharge for union member-

ship. N.L.R.B. V. Stafford, 8 Cir., 1953, 206

P. 2d 19, 23."

NLRB V. United Brass Vforks. Inc ..

287 F.2d 689, 695 (4 Cir. 1961).

See also:

NLRB V. Florida Steel Corp ..

308 F.2d 931, 935 (5 Cir. 1962);

NLRB V. Threads. Incorporated .

308 F.2d 1, 13 (4 Cir. 1962).

As said 'in Metal Processors' Union Local No .

16, AFL-CIO V. NXRB . 337 F.2d 114, II7 (D,C.Cir.l96if)

,

an inference that an employee was terminated on account

111 of his union activities may not be dravm from the mere

fact, as here, that the activities preceded the discharge.

Likewise, the slight union animus found in this case by

the Board (TXD p. 7, line 40 - p. 8, line 35) is insufficient

in itself to ground an inference that Martinez ' lay off

was violative of the Act. Ibid.

a





1

i

s

e

6

7

I
^

&

10

13

13

U

15

IS

The Second, Fourth, Fifth, Sixth, Seventh and

Eighth Circuits all subscribe to the same proposLion.

Fort Smith Broadcasting Company v. NLRB . 3kl F.2d 874,

878-79 (8 Cir.1965); NLRB V. Ace Comb Company . J>h2 F.2d

841, 847 (8 Cir.1965).

So does the Ninth Circuit, ever since 1943. As

said in NLRB v. Citizens-News Co .. 1^4 F.2d 970, 974

(9 Cir.1943):

"The fact that a discharged employee may be

engaged in labor union activities at the time of

his discharge, taken alone, is no evidence at all

of a discharge as the result of such activities.

There must be more than this to constitute sub-

stantial evidence .

"

The present case is not a case where the Board

i7|found, contrary to Petitioner's testimony, that the most
I

18 j

Junior employee was not in fact the better employee; this

is a case where the Board itself found that the most junior

employee was better. In the face of this finding, the

Board's decision that the better employee should have been

laid off, rather than Martinez, is for the Board to

23
I

intrude directly into the management of Petitioner's business.

But this the Board cannot do; management is for management,

and neither Board nor Court can second-guess it or give it

guidance by over- the -shoulder supervision. NLRB v .

6

19

20

22





Sebastopol AT3ple Growers Union . 269 P. 2d 705, 715 (9 Cir.1959

V

CONCLUSION

Petitioner deviated from a strict seniority lay-

off by only one man. Except for that one man, Martinez

was the most junior in the entire plant. With no excep-

tions, he was the most junior on the shift to which

Villasenor had to be reinstated . The one man in the

entire plant more junior than Martinez was, as found by the

Board . a better employee

.

Petitioner had to lay off someone to make room

for Villasenor. The selection of Martinez was made on

normal, logical and fair criteria. It was completely

objective. It was not discriminatory.

And yet the Board now tells Petitioner that the

17
:

one single more junior employee to Martinez should have

18 been laid off instead . And the Board says this in the

19 face of its own finding that this one employee was better.

20 By its decision, the Board tells Petitioner to discriminate

21 in favor of Martinez, because of his union activities, and

22 against the better employee. The Act does not allow this.

23 By its decision, the Board tells Petitioner that Martinez'

24 union activities give him special protection against a

necessary lay off. The Second, Fourth, Fifth, Sixth,

7





Seventh, Eighth, Ninth and District of Columbia Circuits

do not allow this.

The Board should be reversed

.

DATED: October 28, I965.
I

I

Respectfully submitted,

SHEPPARD, MULLIN, RICHTER & HAMPTON

By 'A-^^LsjiJu.

Frank Simpson
Attorneys for Petitioner,

Lozano Enterprises

8
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JURISDICTIONAL STATEMENT

This case is before the Court on appeal from a judgment
of the District Court entered on February 2, 1965. In part

the judgment invalidated the participation of retired em-
ployees and officers and employees of the contracting union

as beneficiaries of jointly administered trust funds on the



ground that participation by those classes of employees

was barred by section 302 of the Labor Management Rela-

tions Act, 1947.^ The jurisdiction of the District Court

was invoked under section 302(e) of that Act, empowering

the "District Courts of the United States ... to restrain

violations of" section 302. The jurisdiction of this Court

rests on 28 U.S.C. § 1291.

Leave to the Amalgamated Meat Cutters and Butcher

Workmen of North America, AFL-CIO, to tile a brief as

amicus curiae was granted on May 24, 1965. The interest

of amicus curiae is limited to the statutory eligibility of

retired employees and officers and employees of the con-

tracting union to participate as beneticiaries of a jointly

administered trust fund. This amicus brief is confined to

this question.

STATEMENT OF THE CASE

Pursuant to a collective bargaining agreement entered

into on January 22, 1962, between Chapters of the Painting

and Decorating Contractors of America and local unions

of the Brotherhood of Painters, Decorators & Paperhangers

of America, a medical-hospitalization trust fund which had

been established in May 1953 was continued, and a pension

fund was formed (58 LRRM at 2690; PTO, p. 3, H 1').

Administration of each fund is reposed in eight trustees,

four to be selected by the employers and four to be named

by the union (58 LRRM at 2690). F]mployers contribute

to both funds in amounts specitied by tAvo implementing

Agreements and Declarations of Trust separately appli-

cable to each fund {ihid.; PTO p. 2 1ITf3, 5).

Each Declaration of Trust provides that the union could

be treated as an employer with respect to certain of the

129 U.S.C. ^86, 61 Stat. 157 (1947), as amended, 73 Stat. 538 (1959).

2 '

' LERM '
' refers to the opinion of the District Court as reported at 58

LRRM 2689; "PTO" refers to the pretrial order; "pi. ex." refers to plain-

tiff 's BTihibits and '

' def . ex. '
' to defendants ' exhibits.



union's employees for the purpose of making contributions

to the two funds for the benefit of these particular em-

ployees (58 LERM at 2690). Coverage within the pension

fund is prescribed by the following provision (pi. ex. 2,

p. 2):

It is understood that the Union party to this agree-

ment may be considered an employer hereunder if per-

mitted by law or governmental regulations to be so

considered with respect to employees directly employed
by such Union in its owni affairs; provided, however,
that the Union shall be considered as an employer
hereimder in such event for the sole purpose of being
able to include its employees as beneficiaries of this

Pension Plan and shall not be considered as an em-
ployer for purposes of the obligations and rights

reserved to employers otherwise defined herein and,
provided, further, that only union employees who
occupy positions in which they participate in the

furtherance of the business of the Union may be so
included as distinguished from clerical or stenographic
employees.

. . . The term "employee" as used herein . . .

shall also include employees of the Union as herein-
above provided if the Union elects to include such
employees as beneficiaries of the plan and so notifies

the Trustees in writing of its election.

Coverage of union employees within the medical-hospital-

ization fund is prescribed under the term "associate

employees" which includes infer alia "employees of the

Union . . . whom the Union . . . elects to cover under
jthis trust fund on a uniform nonselective basis, as deter-

mined by the Trustees" (pi. ex. 4, art. I, sec. 3, p. 2).

Contributions on behalf of "associate employees" are fixed

iat "a monthly amount" which "shall be commensurate
w^th the insurance premium charged to provide insurance

coverage for employees within the bargaining imit. The
Union, however, may elect to make payments on an hourly
basis in the same amounts as provided by the collective

bargaining agreement for those employees M'ho occupy



posuaons in which they directly participate in the further-

ance of the business of the Union, as distinguished from

clerical or stenographic employees" (pi. ex. 4, art. Ill,

sec. l(j), pp. 6-7). Minor exceptions aside, it appears that

coverage under the pension fund was extended to union

business representatives and a financial secretary, and

under the medical-hospitalization fund to the same indi-

viduals phis union stenographers.^

Since January 15, 1958, under the authority of a resolu-

tion adopted on that date, retired employees and their

wives have been covered by the medical-hospitalization

fund and medical benefit payments have been made to them

(58 LRRM at 2690). To be eligible for participation the
i

retired employee (1) must have been insured under the i

group policy between the carrier and the fund immediately

preceding his date of retirement, and (2) on his retirement

he must (a) have attained at least 65 years of age, (b) have i

completed at least 12 years of service in the industry after
1

attaining the age of 45 years, (c) have had at least 12

months of coverage as an active employee since January 1,

1955, (d) be eligible for social security benefits, and (e) not

be eligible for any benefits under the fund other than as a

retired employee (def. exs. 1, 16 (p. 22), 24).

The pension and medical-hospitalization funds as jointly I

administered trusts created for the purpose of conferring
j

benefits upon employees is regulated by section 302(c)(5) l

of the Labor Management Relations Act, 1947. Appellee j

contended, and the District Court agreed, that section
j

302(c)(5) bars retired employees and union ofiicers and'

employees from eligibility to participate as beneficiaries of

a jointly administered trust. Debarment of union officers

and employees was predicated upon the view that employer

status under the statute extends only to "an industrial

employer . . . and not the miion in its capacity as an I

3 Plaintiff's brief in the District Court, pp. 6-7, 9-10.



employer of its own personnel" (58 LRRM at 2691).

Debarment of retired employees was predicated upon the

\aew that upon retirement "said persons are no longer

employees" («/. at 2692).

THE INTEREST OF AMICUS CURIAE

Amalgamated Meat Cutters and Butcher Workmen of

North America, AFL-CIO, is an international labor organ-

ization with about 335,000 members. Its 413 local unions

represent employees throughout the United States, Canada

and the Canal Zone. Its jurisdiction extends to meat pack-

ing houses, retail food stores, canneries, tanneries, poultry

and fish companies, the fur trades, and related industries.

' The District Court's interpretation of section 302(c)(5)

vitally concerns the Meat Cutters. The interpretation bars

retired employees from participating as beneficiaries of a

jointly administered health and welfare fund. It bars union

jfHcers and employees from participating as beneficiaries

)f either a jointly administered health and welfare fund

)r a pension fund. As to them the bar is total.

The interpretation is in conflict with the premise upon
Vhich local unions of the Meat Cutters have negotiated

ilointly administered plans throughout the United States,

n preparation for the appeal in Blassie v. Kroger Co.,

p9 LREM 2034 (C.A. 8, April 23, 1965), in which the Court

'|)f Appeals for the Eighth Circuit adopted an interpretation

fontrary to that of the District Court in this case, the Re-

iearch Department of the Meat Cutters in May 1964 con-

cluded a study to determine the incidence of coverage of

etired employees and union officers and employees by
lOintly administered plans set up pursuant to collective

i)argaining agreements with Meat Cutters local luiions.

The study disclosed that, of 110 health and welfare plans,

overage of retired employees is provided in 53 (48 per-

jent), and coverage of union officers and employees is

)rovided in 99 (90 percent). Furthermore, of 69 pension



plans, coverage of union officers and employees is provided

in 53 (77 percent).

The coverage of retired employees by jointly adminis-

tered plans negotiated by Meat Cutters local unions

epitomizes the general extension under collective bargain-

ing of health and welfare benefits to retired employees

{infra, pp. 13-18). The same is true of union officers and

employees. While we have been unable to find any pub-

lished statistics, the incidence of coverage disclosed by

the Meat Cutters' study confirms the informed consensus

that coverage under a jointly administered trust fund of

the employees and officers of the contracting union is wide-

spread. This extensive coverage of course reflects the

general understanding that it is legal to include retired

employees and union officers and employees as beneficiaries

of a jointly administered trust fund. Indeed, until the

decision of the District Court for the Eastern District of

Missouri in January 1964 in Kroger Co. v. Blassie, 225

F. Supp. 300, since reversed by the Court of Appeals for

the Eighth Circuit {Blassie v. Kroger Co., 59 LRRM 2034,

April 23, 1965), there had been no hint of illegality in such

coverage during the sixteen and one-half years since the

enactment of section 302 in 1947.* Based on the prevailing

belief that it is lawful to extend pension, health, and

welfare benefits to retired employees and miion officers

and employees via the medium of participation in jointly

administered plans, compensation for work has been

predicated in part upon the ultimate receipt of such benefits

as a constituent of the consideration due, significant sums

of money have been collected and invested to provide the

i For example, coverage of union officers and employees appears on the

face of the opinion in Sanders v. Birthright, 172 F. Supp. 895, 899 (S.D. Ind.),

with no intimation of illegality. Aside from the instant decision and the

reversed decision in Kroger Co. v. Blassie, a third like decision was rendered

in United States TnicUng Corp. v. Strong, 239 F. Supp. 937 (S.D.N.Y.),

presently on appeal to the Court of Appeals for the Second Circuit, No. 29,656.

These decisions mushroomed since the January 1964 decision in Kroger Co.

V. Blassie, after a preceding period of total quiescence.



promised protection, and important expectations of

financial security during illness and old-age have been

created in reliance on it. Safeguarding these interests from

the latter-day notion that they have been built on an illegal

base is the concern of amicus.

SUMMARY OF ARGUMENT

The extension of health and welfare benefits to retired

employees is an important and growing part of the pro-

tection which the worker enjoys under collective bargaining.

There is not the least doubt that no legal impediment exists

to a negotiated plan extending health benefits to retired

employees which is administered solely by the employer.

The question reduces simply to whether it makes a

difference that the plan is jointly administered. It would

be wholly quixotic to say that the worker who during his

active years received health benefits mider a negotiated

plan administered by the employer alone may continue to

enjoy the benefits after his retirement but that the same
employee receiving identical health benefits under a nego-

,tiated plan which happens to be jomtly administered must
be cut off at retirement. Whether Congress drew so bizarre

a line is the question at issue.

j
Nothing in the words that Congress used supports such

an incongruity. On the contrary, the text of section

302(c)(5) obviously contomjjlates that the benefits it allows

may be extended to the worker after the termination of

Ills status as an active employee. By the nature of the

benefit this is necessarily true of "pensions on retirement,"

i
'unemployment benefits," and "severance or similar

benefits," and there is not the least reason why it should

pot also be true of the coequal benefits of "medical or

hospital care," "life insurance, disability and sickness

nsurance, or accident insurance."
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Nor is there anything in the history or purpose of section

302(c)(5) which supports denial of health benefits to

retired employees under a jointly administered plan. Three

elements enter into the design of the section: (1) concern

that a trust fund shall not be diverted from health and

welfare purposes to unrelated ends, a mischief overcome by

specifying that the trust shall be confined to specific health

and welfare objects and shall be under joint employer-union

administration; (2) within the health and welfare area

the trust fund shall be allowed full range to serve health

and welfare purposes; and (3) the limitation of the trust

fund to the "sole and exclusive benefit of the employees"

and the requirement of separate maintenance of a pension

fund trace to the Internal Revenue Code and are designed

simply to assure that the employer's contribution shall

be a deductible business expense, the income of the trust

fund shall be tax-exempt, and the employer's contribution

shall not constitute income to the employee until he actually

receives a benefit from the fund. Each of these three

elements confirms the entire legality of giving health

benefits to retired employees. Nothing in that benefit

resembles or conduces to the mischief of the use of funds

to perpetuate control of union ofiScers, for political pur-

poses, or for personal gain at which Congress aimed. It is,

on the contrary, entirely within the area of health and

welfare purposes which Congress did not trammel. And
the payment of health benefits to retired employees is

wholly within the tax consequences which Congress wished

to assure. Indeed, the federal tax regulations, in effect at

the enactment of section 302 as now, confer tax-exempt

status on plans which cover "former employees" {infra,

pp. 31-35).

The history of congressional action since the enactment

of section 302 further confirms the permissibility of extend-

ing health benefits to retired employees. In 1959, Congress

amended the section to add that a jointly administered

trust fund could be established "for the purpose of pooled



vacation, holiday, severance or similar benefits, or defray-

ing costs of apprenticeship or other ti-aining programs."

It is to the last degree unimaginable that, in the face of

this explicit expansion to remove doubt as to the legality

of these purposes, Congress thought that it had in 1947

enacted, or in 1959 would have continued, a prohibition

against health benefits for retired employees. And other

federal enactments adopted in 1959, 1960, and 1962 dealing

\vith health benefits for the retired employee show the

solicitude of Congress for him and the untenability of

imputing to Congress any intention that section 302 shall

prechide the grant of health benefits to him.

II
I

' Section 302(c) (5) does not bar participation by employees

and officers of the contracting union as beneficiaries of a

jointly administered trust fund. The union is of course

a distinct entity with the status of an employer vis-a-vis

its ow^l employees. Tliis conclusion is indeed compelled

by satutory definition. And section 302(c)(5) explicitly

^states that different employers may contribute to a single

trust fund. As a separate and distinct employer, the union

is part of the class of "employers" who, in the words of

iseetion 302(c)(5), may make "similar payments" for their

^employees who participate "jointly" as beneficiaries.

The participation of union employees and officers in the

fund as beneficiaries conduces to no evil at which section

302(c)(5) is aimed. There is no risk in their coverage

which does not inhere in the coverage of any group of

employees. "We see no particiilarized danger of abuse.

^Payments are made to a jointly administered fund. There
jis present only the same possibility of abuse which is at

jhand when any trustee or group of trustees chooses to

be dishonest." Blassie v. Kroger Co., 59 LRRM 2034,

:2043-44 (C.A. 8, April 23, 1965). It would be a wholly

unnatural state of affairs, and therefore is a wholly
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artificial reading of the statute, to exclude from the benefits

of the fund the employees and officers of the contracting

union who serve the interests of all the employees and

should therefore be expected to share the same employment

benefits with them. Indeed, under the terms of the Internal

Revenue Code, to which the words of section 302(c)(5)

directly trace, officers are explicitly enumerated as eligible

to participate as beneficiaries of a trust fund.

Of course the union may have no voice in choosing the

employer representatives on the fimd. For while the

union is an employer vis-a-vis its own employees, it is also

an employee representative, and in view of its dominating

characteristic as an employee representative it would do

violence to the principal of equal representation were it

to share in the selection of the employer representatives.

The union's dual role requires its nonparticipation in

choosing the employer representatives but does not require

debarment of its employees from coverage as fund

beneficiaries.

No other precluding considerations exist. It is wholly

irrelevant that particular miion officers, by virtue of their

high rank and consequent managerial status, may not

combine to bargain collectively with the union through a

bargaining representative of their owni choice. "The right

collectively to bargain is an entirely different question."

Blassie v. Kroger Co., 59 LRRM 2034, 2045 (C.A. 8,

April 23, 1965). Nor is there the slightest basis for

supposing that the union, in participating in the jointly

administered fund in its capacity as an employer of its own
employees, would have a conflict of interest in discharging

its function as an employee representative. That "remote

possibility" is too minimal and tangential to be persuasive;

it "does not fall into that category of mischiefs which the

legislative history reveals to be the target of the statute."

Id. at 2044-45.
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ARGUMENT

Section 302 of the Labor Management Relations Act, 1947, Does
Not Bar Retired Employees From Participating As Bene-

ficiaries of the Medical-Hospitalization Trust Fund and
Union Officers and Employees From Participating As
Beneficiaries of the Medical-Hospitalization Trust Fund

{

and the Pension Fund

Section 302 of the Labor Management Relations Act,

.1947, governs the question whether retired employees are

, statutorily barred from receiving health and welfare bene-

fits from a jointly administered health and welfare fmid,

and whether union officers and employees are statutorily

j

barred from receiving pension, health, or welfare benefits

from a jointly administered but separately established

health and welfare fund and pension fund. Section 302(a) is

a general prohibition against an employer giving any money
or other thing of value to a union or its representatives

.and section 302 (b) prohibits any person from receiving

a payment prohibited by (a).'' Section 302 (c) contains six

ii
B Sec. 302. (a) It shall be unlawful for any employer or association of em-

' ployers or any person who acts as a labor relations expert, adviser, or con-

•sultant to an employer or who acts in the interest of an employer to pay,

lend, or deliver, or agree to pay, lend, or deliver, any money or other thing

of value

—

(1) to any representative of any of his employees who are employed in

an industry affecting commerce; or

(2) to any labor organization, or any officer or employee thereof which

represents, seeks to represent, or would admit to membership, any of the

employees of such employer who are employed in an industry affecting

commerce ; or

(3) to any employee or group or committee of employees of such em-

ployer employed in an industry affecting commerce in excess of their

normal compensation for the purpose of causing such employee or group

or committee directly or indirectly to influence any other employees in

the exercise of the right to organize and bargain collectively tlirough

representatives of their own choosing; or

(4) to any officer or employee of a labor organization engaged in an

industry affecting commerce witli intent to influence him in respect to

any of his actions, decisions, or duties as a representative of employees

or as such officer or employee of such labor organization.

(b)(1) It shall be unlawful for any person to request, demand, receive, or

ac<;ept, or agree to receive or accept, any payment, loan, or delivery of any

money or other thing of value prohibited by subsection (a).
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exceptions to the ban, of which exceptions (5) and (6)

are presently relevant. Exception (5) provides that the

prohibition "shall not be applicable":

(5) with respect to money or other things of value

paid to a trust fund established by such representative,

for the sole and exclusive benefit of the employees of

such employer, and their families and dependents (or

of such employees, families, and dependents jointly

with the employees of other employers making similar

payments and their families and dependents)

:

Three qualifications, (A), (B), and (C), are placed upon

this exception. Qualification (A) states that:

(A) such payments are held in trust for the purpose

of paying, either from principal or income or both, for

the benefit of employees, their families and dependents,

for medical or hospital care, pensions on retirement or

death of employees, compensation for injuries or illness

resulting from occupational activity or insurance to

provide any of the foregoing, or unemployment benefits

or life insurance, disability and sickness insurance, or

accident insurance

:

Qualification (B) states that:

(B) the detailed basis on which such payments are

to be made is specified in a wTitten agreement with the

employer, and employees and employers are equally

represented in the administration of such fund, to-

gether with such neutral persons as the representatives

of the employers and the representatives of employees

may agree upon and in the event the employer and

employee groups deadlock on the administration of such

fund and there are no neutral persons empowered to

break such deadlock, such agreement provides that the

two groups shall agree on an impartial umpire to

decide such dispute, or in event of their failure to

agree within a reasonable length of time, an impartial

mnpire to decide such dispute shall, on petition of

either group, be appointed by the district court of the

United States for the district where the trust fund

has its principal office, and shall also contain pro-

visions for an annual audit of the trust fund, a state-

ment of the results of which shall be available for
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inspection by interested persons at the principal office

of the trust fund and at such other places as may be
designated in such written agreement;

Qualification (C) states that:

(C) such payments as are intended to be used for

the purpose of providing pensions or annuities for

employees are made to a separate trust which provides
that the funds held therein cannot be used for any pur-
pose other than paying such pensions or annuities;

'Finally, subject to the applicability of qualification (B),

exception (6) authorizes an employer to contribute to a

trust fund "for the pui'pose of pooled vacation, holiday,

severance or similar benefits, or defraying costs of appren-

ticeship or other training programs."

I. SECTION 302(c)(5) OF THE LABOR MANAGEMENT RE-
j

LATIONS ACT- 1947, DOES NOT BAR AN ACTIVE
EMPLOYEE UPON HIS RETIREMENT FROM CON-
TINUING AS THE BENEFICIARY OF A JOINTLY AD-
MINISTERED HEALTH AND WELFARE PLAN.

We shall show, as the Court of Appeals for the Eighth

Circuit held, that "a person for whom employer contribu-

tions are made prior to retirement is not barred from
.receiving benefits of the Trust after retirement, and that

.this qualification is not nullified by additional contributions

made by him or by others in his behalf." Blassie v. Kroger
'.Co., 59'lRKM 2034, 2040, decided April 23, 1965.

A. The Extension of Health and Welfare Benefits to Retired
Employees is an Important and Growing Part of the Pro-
tection Which the Workers Enjoy Under Collective Bar-

j

gaining.

"A statute, like other living organisms, derives signifi-

cance and sustenance from its environment, from which it

cannot be severed without being mutilated."" Hence, in-
j

6 Mr. Justice Frankfurter dissenting in United States v. Monia, 317 U.S.

424, 432.
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dispensable to consideration of the legal question whether

under section 302 (c)(5) of the Labor Management Kela-

tions Act, 1947, an active employee upon his retirement may
continue as the beneficiary of a jointly administered health

and welfare plan is knowledge of the environment in which

the question exists and therefore the probable attitude of

Congress to it. Tn a nutshell the extension of health and

welfare benefits to retired employees is an important and

growing part of the protection which the worker enjoys

under collective bargaining. It gives to him in his twilight

years when the need is greatest the means of meeting the

expenses of illness.

"The trend of welfare plans toward the inclusion of re-

tired persons is a fact of today's industrial life. ..."
Blassie v. Kroger Co., 59 LRRM 2034, 2041 (C.A. 8, April

23, 1965). The statistics tell the story. In 1960-1961 the

Bureau of Labor Statistics published a four-jjart study en-

titled Health and Insurance Plans Under Collective Bar-

gaining.'' The representative character of the study was

explained as follows :*

The 300 health and insurance plans studied were
selected to provide a broadly representative view of the

type of protection provided by major plans under col-

lective bargaining, i.e., those covering 1,000 or more
workers. Factors given primary consideration in the

selection of the sample were industry, geographic loca-

tion, type of bargaining unit, and size of plan as meas- !

ured by active worker coverage. The 300 selected plans,

which ranged in coverage from 1,000 to a half million

workers, provided health and insurance beneiits to a

7 Generally entitled Health and Insurance Plans Under Collective Bargain-

ing, the study is divided into Hospital Benefits, Early 1959, B.L.S. Bull. No.

1274, U.S. Dep't. Lab. (March 1960); Surgical and Medical Benefits, Late

Summer 1959, B.L.S. Bull. No. 1280, U.S. Dep't. Lab. (November 1960); Ma-

jor Medical Expense Benefits, Fall 1960, B.L.S. Bull. No. 1293, U.S. Dep't. Lab.

(May 1961); Life Insurance and Accidental Death and Dismemberment Bene-

fits, Early Summer 1960, B.L.S. Bull. No. 1296, U.S. Dep't. Lab. (June 1961).

8 Bull. No. 1274, op. cit. supra, n. 7, at 2-3.
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total of 4.9 million workers . . ., or about 40 percent of

the estimated number of workers under all health and
insurance plans under collective bargaining agree-

ments. . . .

Virtually every major manufacturing and non-manu-
facturing industry was represented in the sample
studied. . . . Almost 3 out of 4 plans (219), covering

two-thirds of the workers, were in manufacturing in-

dustries. Nearly a third of the plans (95), covering

more than 40 percent of the workers, were negotiated

by multiemployer groups.

The study divided the available health and welfare bene-

fits into four classes : hospital benefits, surgical and medical

benefits, life insurance and accidental death and dismem-

berment benefits, and major medical expense benefits.

"All but two plans provided hospital benefits." " The exten-

sion of hospital benefits to retired employees has rapidly ex-

panded. Thus, "coverage of retired workers and their de-

pendents rose from about 20 percent of the plans in 1955

to almost 40 percent in 1959. ..."'" "Retired workers and

their dependents were provided benefits under almost two

,out of five of the plans with benefits for the active workers

and their dependents, respectively . . .—a sharp increase

over 1955 when only one out of four plans extended benefits

to retired workers and one out of five extended them to

retired workers' dependents." "

! The story as to surgical and medical benefits is much the

jsame. "Of the 300 plans studied, surgical benefits were pro-

jvided active workers and their dependents by 293 and 282

plans, respectively. . . . Retired workers and their depend-

,ents received surgical benefits under 103 and 100 plans, re-

spectively, covering about 40 percent of all workers in the

300 plans studied. . . . Medical benefits were provided by 7

I 9 Bull. No. 1274, op. cit. supra, u. 7, at 4.

j

10 ibid.

11 Id. at 25.
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out of 10 of the plans studied (213). . . . Retired workers

and their dependents received medical benefits under 74

and 71 plans, respectively, covering over 30 percent of the

workers in the sample. " '- Here too the ke>aiote is expand- I

ing coverage. "Since 1955, the number of plans providing :

surgical coverage for retired workers increased from 19

percent of all plans studied to 34 percent, and coverage for

their dependents rose from 16 percent to 33 percent of the

plans. . . . Coverage of retired workers by medical benefits

increased from 12 percent to 25 percent of the plans studied

and for their dependents, from 10 percent to 24 percent." " '

Although the pattern is more checkered, the story of

significant and expanding coverage prevails as well with

respect to life insurance and accidental death and dismem-

berment benefits. "Life insurance was provided active

workers by 295 of the 300 plans studied. . . . This benefit was i

extended to retired workers by almost 2 out of 3 of these i

plans (189) representing the same proportion of the work-

ers in the sample. . . . Accidental death and dismemberment i

benefits were included in somewhat more than half of the i

300 plans studied (162), covering less than half of the work- i

ers (47 percent). ... In contrast with the extension of life

insurance, less than 5 percent of these plans provided bene-

fits for retired workers, and no plan had such coverage for

dependents. '

'
" While life insurance benefits for active

workers and their dependents has remained about the same,

"coverage of retired workers increased from 49 percent of

the plans in 1955 to 63 percent in 1960. During the same

period, there was little change in accidental death and dis-

memberment benefit coverage of both active and retired

workers." "

12 Bull. No. 1280, op. cit. supra, n. 7, at 2-3.

13/(2. at 6.

14 Bull. No. 1296, op. cit. supra, n. 7, at 2-3.

15 Id. at 3.
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Major medical expense benefits—otherwise known as

catastrophic illness insurance—is the final class. "Of the

300 health and insurance plans under collective bargaining

studied, 43, covering about 1,200,000 workers, provided

major medical benefits for active workers. . . . Dependents

of active workers were covered by 39 plans. Nine plans

continued coverage for retired workers and eight for their

dependents." "

In negotiating health and welfare benefits for retired

employees, coverage is very often extended to the worker

who has already retired as well as to the worker to be re-

tired. "Wlien 112 major collectively bargained health and

insurance plans made provision for the extension of health

benefits to workers upon retirement, two-thirds (76) also

extended coverage to employees who had already retired.

In virtually every such instance, prior pensioners were to

receive the same benefits and make the same contributions,

if any, as future pensioners. The cost of the pensioners'

benefits was to be paid by the employers in nearly half the

plans, and by both groups in all but one of the remaining

plans. All but 2 of the 76 plans providing for the coverage

of prior pensioners extended health benefits to them at the

same time as to future pensioners." "

This important and expanding extension of health and
welfare benefits to the retired employee is the consequence

of "the growing recognition of the health needs of retired

workers on the part of employers and unions. " ^^ It is " a

16 Bull. No. 1293, op. cif. supra, n. 7, at 5.

17 Landay, Extension of Health Benefits to Prior Pensioners, 83 Monthly
Lab. Rev. 841 (August 1960).

18 Spiegelman, Ensuring Medical Care for the Aged, 213 (1960). See also,

Health Benefit Plans Under Collective Bargaining, U.S. Dept. Health, Ed.

and Lab., Soe. Sec. Admin., Div. Research and Statistics, Research and Sta-

tistics Note No. 1, February 13, 1964 ; Kittner, Recent Changes in Negotiated

Health and Insurance Plans, 85 Monthly Lab. Rev. 1015 (Sept. 1962). And
see, Shaffer, Health Care Plans and Medical Practice, Editorial Research

Reports, June 20, 1962 ; Medical Care for the Aged, Congressional Quarterly

Service, Special Report, August, 1963.
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significant indication of the real drive that industry, labor,

and many carriers are making to meet the problem.""

There is not the least doubt that the social good is entirely

served by provision for health benefits for the senior citi-

zen through the private effort of management and labor.

There is similarly not the least doubt that no legal impedi-

ment exists to a negotiated plan extending health benefits

to retired employees which is administered solely by the

employer. The question reduces therefore to whether it

makes a difference that the plan is jointly administered.

Manifestly the social good is identical and the need of the

retired employee the same whether the administration of

the plan is single or joint. Nor is there anything in the

difference between single and joint administration which is

germane to the extension of health benefits to the retired

employee. It would be wholly quixotic to say that the

worker who during his active years received health benefits

under a negotiated plan administered by the employer alone

may continue to enjoy the benefits after his retirement but

that the same employee receiving identical health benefits

under a negotiated plan which happens to be jointly admin-

istered must be cut off at retirement. Whether Congress

drew so bizarre a line is the question at issue.

B. The Text of Section 302(c)(5) Validates the Extension

of Health Benefits to Retired Employees.

Section 302(c)(5) permits the establishment of a trust

fund "for the sole and exclusive benefit of employees of

such employer ..." (emphasis supplied). The Court

of Appeals for the Eighth Circuit construed the term "em-

ployees" "to mean covered current employees and persons

who were covered current employees biat are now retired.

This is not non-literal construction but one which, we think,

comports with the ordinary and literal meaning of the

term." Blassie v. Kroger Co., 59 LRRM 2034, 2042 (C.A.

8, April 23, 1965). The Eighth Circuit thus rejected the

19 Somers and Somera, Doctors, Patients, Health Insurance, 434 (1961).
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view of the District Court in that case that "Retired per-

sonnel are not employees of the contributing employers and

cannot legally be included as beneficiaries under" the trust.

Krofjer Co. v. Blassie, 225 F. Supp. 300, 307-308 (E.D. Mo.)

(emphasis in original). This Court should similarly reject

the identical view of the District Court in this case that

retired "persons are no longer employees" (58 LRRM at

2692).

The restricted reading of the term "employees" does not

survive an examination of the text of the section as a

whole. The premise of the reading is that the word "em-
ployee" must mean a worker who occupies active status.

This premise is irreconcilable with the permitted benefits

explicitly enumerated by the section for which the "em-
'ployees" are eligible. These include "pensions on re-

tirement," "unemplojanent benefits," and "severance or

similar benefits." Each benefit contemplates cessation of

active status by the employee. A pension is payable

precisely because the employee has retired ; an unemploy-

ment benefit is payable precisely because the employee is

no longer working ; a severance benefit is payable precisely

because the employee's status with his employer has

terminated. Thus the "statute by its very language

obviously contemplates the enjoyment of certain benefits

after an employee's retirement or while he is inactive."

Blassie v. Kroger Co., 59 LRRM 2034, 2041 (C.A. 8, April

23, 1965). It is evident, therefore, that a contribution to a

trust fimd does not cease to be "for the sole and exclusive

benefit of the employees" simply because the benefit inures

to the employee after termination of his active status.

And since that is true of "pensions on retirement," "un-
'employment benefits," and "severance or similar benefits,"

there is not the least reason why it should not also be true

of "medical or hospital care," "life insvirance, disability

and siclviiess insurance, or accident insurance. '

' The retired

employee who needs a pension to provide food, clothing

and shelter also needs the wherewithal to prevent and cure



20

illness. Nothing in the words Congress used supports an

invidious choice by it between the two needs.

Nor can textual support for the restricted reading of the

term "employees" be drawn from subpart (C) of section

302(c) (5). That subpart states, as a requirement pertinent

to pensions, that "such payments as are intended to be used

for the piirpose of providing pensions or annuities for em-

ployees are made to a separate trust which provides that i

the funds held therein cannot be used for any purpose other

than paying such pensions or annuities." Based on the

requirement of the separateness of a pension fund the

inference is drawn that a welfare fund is prohibited from

conferring health benefits on retired employees. Kroger i

Co. V. Blassie, 225 F. Supp. 300, 307 (E.D. Mo.). That in-
'

ference, observed the Court of Appeals for the Eighth

Circuit in reversing, is not "apparent to us." Blassie v.

Kroger Co., 59 LRRM 2034, 2041 (C.A. 8, April 23, 1965).

All that the prohibition against commingling can mean is

that a pension trust and a welfare trust shall be set up sepa-

rately. It does not mean that, given a welfare fund sepa-

rately established from a pension fund, the welfare fund

is forbidden to grant health benefits to retired employees.

On the contrary, the requirement of separateness has no

relevance at all to support disentitlement of a retired em-

ployee from receiving health benefits from a distinct and i

segregated welfare trust.
j

Thus, the text does not support, and the legislative his-

tory, to which we now turn, refutes the notion that a retired <

employee is ineligible to receive health benefits from a

jointly administered welfare trust. And salutary in re-

solving any doubt is the preference expressed by the

Eighth Circuit for "a construction policy favoring inclu-

sion and benefits where there is no statutory language or

inference of exclusion, rather than one favoring exclusion

and a denial of benefits where there is no positive language

of inclusion." Blassie v. Kroger Co., supra, 59 LRRM at
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2040. The District Court's observation in this case that

an exception to a general prohibition should be narrowly

construed (5S LRRM at 2692) "need not detain us; in-

sights derived from syntactical analysis form a hazardous

basis for the explication of major legislative enactments."

Local Lodge No. 1424, Machinists v. N.L.R.B., 362 U.S.

411, 417, n.' 7.

]
C. The Legislative History of Section 302(c)(5) Supports the

Extension of Health Benefits to Retired Employees.

Three elements emerge from the legislative history:

(1) concern that a trust fund shall not be diverted from

health and welfare purposes to unrelated ends, a mischief

overcome by specifying that the trust shall be confined to

specific health and welfare objects and shall be under joint

employer-union administration; (2) within the health and

welfare area the trust fund shall be allowed full range to

serve health and welfare purposes; and (3) the limitation

of the trust fund to the "sole and exclusive benefit of the

employees" and the requirement of separate maintenance

of a pension fund trace to the Internal Revenue Code and

are designed simply to assure that the employer's con-

tribution shall be a deductible business expense, the income

of the trust fund shall be tax-exempt, and the employer's

contribution shall not constitute income to the employee

until he actually receives a benefit from the fund. Each of

these three elements confirms the entire legality of giving

health benefits to retired employees. Nothing in that benefit

resembles or conduces to the mischief at which Congress

aimed. It is, on the contrary, entirely within the area of

health and welfare purposes which Congress did not tram-

mel. And the payment of health benefits to retired em-

ployees is wholly within the tax consequences which Con-

ress wished to assure.

1. The general background: The regulation of trust

fvmds via section 302(c)(5) of the Labor Management Re-
lations Act, 1947, was enacted in 1947 "as part of a compre-
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hensive revision of federal labor policy in the light of

experience acquired during the years following passage of

the Wagner Act, and was aimed at practices which Con-

gress considered inimical to the integrity of the collective

bargaining process."-" The trust fund subject had first

been importantly explored in 1946 when, during delibera-

tion on the Senate floor of the Case bilP^ which was the

precursor to the Taft-Hartley Act passed in 1947, Senator

Byrd proposed an amendment which would prohil)it pay-

ment by an employer and conversely receipt by a repre-

sentative of employees of money or other thing of value.--

During congressional consideration of trust fund regula-

tion prominent reference was made to two papers published

in the Monthly Labor Review, one in 1945^ and one in

1947,^^ which provided the legislators with their factual

frame of reference.-'^ These showed that negotiated plans

were rare until the advent of the national wage stabiliza-

tion policy during World War II encouraged improvements

in employment conditions through health and welfare

benefits in lieu of wage increases during this period. In

1945, some 600,000 workers were included under such plans;

by early 1947 about 1,250,000 were covered. The plans

ranged widely. Cash benefits were provided to help de-

fray the cost of sickness and accidents, including maternity

incapacity, hospital expenditures, surgical costs, death,

and dismemberment. Life insurance and pensions were

20 Arroyo v. United States, 359 U.S. 419, 425.

21H.R. 4908, 79th Cong., 2(1 Sess.

22 92 Cong. Rec. 4809.

23 Health-Benefit Programs Established Through Colleetive Bargaining,

B.L.S. Bull. No. 841, 61 Monthly Lab. Rev. 191 (August 1945). See also,

Baker and Dahl, Group Health Insurance and Sickness Benefit Plans in Col-

lective Bargaining (1945), summarized in 17 LRRM 2521.

24 Union Health and Welfare Plans, 64 Monthly Lab. Rev. 191 (February

1947).

25 92 Cong. Rec. 4892, 5264, 5333, 5338; 93 Cong. Rec. 4037, 4747, 4748,

4752; S. Min. Rep. No. 105, 80th Cong., 1st Sess., 24.
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afforded. Benefits were extended to laid-off employees.

Health centers were established to provide medical care.

And while the fact is not mentioned in the papers, plans

negotiated with affiliates of the International Ladies

Garment Workers Union granted benefits to retired em-

ployees.^

26 Tliis statement is based on a memorandum received from the ILGWU
dated March 31, 1964, wliich reads as follows:

We are advised that a recent court decision holds that a Health and

Welfare Fund may only make payments to, or on behalf of employees

—

not retirees or former employees.

From the inception of the ILGWU Death Benefit Fund in 1937 to

1947 the death benefit was $150. Regular workers paid $1 a year for

such coverage. Those who retired from the trade and continued to re-

ceive death benefit coverage paid $2 a year for the same coverage. (Those

not working in the trade are deemed, as a group, a higher risk).

As of July 1, 1947 the death benefit coverage was increased to $500

with those working in the trade still paying $1 a year with a Health

and Welfare Fund paying an additional $3 a year for the extra coverage.

Such payments were made for death benefit coverage retroactive to Jan.

1, 1947. Those retired from the trade were required to pay $4 a year

for $500 coverage.

In 1950 the maximum death benefit coverage was raised to $1000.

Those working in the trade still paid $1 a year supplemented by a $7

annual payment by a Health and Welfare Fund. Members retired from

the trade were required to pay $8 a year for the same $500 coverage.

The right of members not working in the trade, more particularly re-

tirees of industry retirement funds, to death benefit coverage developed

out of, and was a continuation of, their previous coverage as workers in

the trade whose death benefit payment was supplemented by payments

from the Health and Welfare Fund.

The ILGWU Death Benefit Fund has paid death benefits of $150 and

of $500 to members retired from the trade prior to as well as after

Jan. 1, 1947.

One who retires from the trade and is eligible to continue death benefit

coverage is known as a "continuing member" after withdrawal. (Art.

13, Sec. 13a of ELWGU Constitution). This emphasizes the continuity

of death benefit coverage first, as a worker in the trade and, later, as one

who has retired from the trade.

In addition to continued death benefit coverage retired members also

receive the privilege of continued treatment, as required, at the Union

Health Center. Payments for such medical services were made by the

Health and Welfare Fund before as well as after Jan. 1, 1947.

It is presumed that legislation that became effective in Sept. 1947 was

drafted with knowledge of the existence of the practice of providing

retired workers with continued medical as well as death benefit protection.
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2. Health benefits on retirement not within the evil at

which Congress aimed: It was not the establishment of

trust funds to confer health and welfare benefits, but rather

concern that the funds might be diverted to unrelated pur-

poses, which was the reason that Congress undertook to

regulate them. The immediate impetus to legislative ac-

tion was the demand by the United Mine Workers in 1946

for the creation of a welfare fund under the exclusive con-

trol of the union.^ Congress feared "the possible abuse

by union officers of the power which they might achieve if

welfare funds were left to their sole control"; it was ap-

prehensive that "such funds might be employed to per-

petuate control of union officers, for political purposes, or

even for personal gain."^ To overcome this evil Con-

gress defined the purposes for which the fund could be

established, required that the benefits payable be specified

in detail in the trust agreement, and prescribed joint

union-employer administration of the fund.^^

It is manifest that conferment of health benefits upon

retired employees is "not an evil at which the statute is

directed." Blassie v. Kroger Co., 59 LRRM 2034, 2041

(C.A. 8, April 23, 1965). It is surely not the employment of

trust funds "to perpetuate control of union officers, for

political purposes, or . . . for personal gain." It does

not make labor unions "so powerful that no organized

government would be able to deal with them";^" it is no

grant of "tribute" to the union ;^^ it is not "used for

political or other purposes,"^- or for "aggrandizement";^'

27 United States v. Eyan, 350 U.S. 299, 304-305; Arroyo v. Vnited States,

359 U.S. 419, 426.

28 Arroyo V. Vnited States, 359 U.S. 419, 426.

2fl 92 Cong. Eee. 4892-4894, 4899, 4900, 5064, 5180, 5338, 5339, 5346, 5494,

5930; S. Rep. No. 105, 80th Cong., 1st Sess., 52 (Supplemental Views); 93

Cong. Rec. 4678, 4746-48, 4752-4753.

30 92 Cong. Rec. 4892, 4893.

31 92 Cong. Rec. 4893, 4894.

32 92 Cong. Rec. 4899.

33 92 Cong. Rec. 5180, 5181.
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it is not a benefit classifiable as "covering every field . . .

—

liousing, welfare, education, anything the union may de-

cide it wants to spend the money for";^^ it is not within

the area of "housing, or education, or government";*^ it

does not "divert funds ... to the union treasury or the

union officers";*® it is not "subject to racketeering or arbi-

trary dispensation by union officers";*^ it does not

"become a mere tool to increase the power of the union

leaders over their men,"** or a "war chest for the par-

ticular union."*" In short, health benefits for retired

employees present no danger that they "will be used for

the personal gain of union leaders, or for political purposes,

or other purposes not contemplated when they were estab-

lished, and that they will in fact become rackets."^" The
intrinsic character of health benefits is identical whether

the recipient is an active or a retired employee. Like other

benefits which are concededly permissible, so with health

benefits for retired employees, joint administration exists

as the safeguard erected to protect against diversion from
authorzied purposes. And so, as legislation " 'must be read

in the light of the mischief to be corrected and the end to be

attained' " {N.L.R.B. v. Hearst Publications, 322 U.S. Ill,

124), the statute cannot be construed to condemn health

benefits for retired emi^loyees, a beneficence altogether out-

side the evil at which Congress aimed.

3. Health benefits on retirement part of the positive good
that Congress served: It is not simply that health benefits

34 92 Cong. Eee. 5338.

35 92 Cong. Bee. 5494.

3BS. Rep. No. 105, 80th Cong., 1st Sesa., 52 (Supplemental Views).

37 Ibid.

38 Ibid.

39 93 Cong. Rec. 4747.

«93 Cong. Rec. 4678.
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for retired employees are not within the mischief that Con-

gress sought to control. They are, more than that, part of

the positive good which Congress sought affirmatively to

serve. "The statute . . . speaks broadly of benefits. It

specifies benefits for medical or hospital care, and for in-

juries or illness, and for disability and sickness, and for

accident. Misfortune of this kind is not confined to the

active employee. It strikes the retired one as well and,

because of his age, with greater frequency." Blassie v.

Kroger Co., 59 LRRM 2034, 2041 (C.A. 8, April 23, 1965).

"It is a commonplace of modern industrial relations for

employers to provide security for employees and their

families to meet problems arising from unemployment, ill-

ness, old age or death." *'^ Congress favored the well-round-

ed realization of this commonplace and was careful to ex-

plain that it placed no unjust impediments in the way of

creation of trust funds to further the development of health

and welfare objectives.

Trust fund regulation was initiated by an amendment

proposed by Senator Byrd, and he repeatedlj^ emphasized

that "I am not objecting to the establishment of health and

welfare funds for workers; I am in favor of it";" "It

would still be possible to establish a health program and

place the money under joint control";*^ "it does not in any

way prohibit the establishment of a health fund, if it should

be controlled by mutual agreement, and not go directly to

the union. '

'
** Senator Byrd reiterated that i*^

The purpose is to make sure that the prohibitions

contained in my amendment do not apply to the pay-

ment of any money or other thing of value to an organ-

41 Lewis V. Benedict Coal Corp., 361 U.S. 459, 468.

42 92 Cong Eec. 4892.

43 92 Cong. Rec. 4893.

44 92 Cong. Eec. 4894.

45 92 Cong. Rec. 5040.
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ization or fund for furnishing health., welfare or oilier

benefits if employers and employees are both repre-

sented in the administration of such organization or

fund. . . .[Emphasis supplied.]

As expressed by Senators Morse and Stanfill, any objec-

tion to "a health and welfare fund" would be removed by

joint administration.*" Granted joint administration, Sena-

tor Overton explained, "There is nothing ... in the amend-

ment that inhibits the establishment of health and hygienic

programs, welfare programs, recreational programs or

other programs beneficial to labor." '*^

Senator Taft was the principal architect of the Labor

Management Relations Act, 1947. He stated that "the Byrd
amendment is a very reasonable one. I do not see any ob-

jection to it. I do not consider that it will stand in the way
of the establishment of anij reasonable health fund which

the union may wish to establish."*^ Referring to existing

funds, he observed that "every fund that is mentioned in

the particular pamphlet ... is authorized by the amendment,

as changed, Avith the exception of the single question of the

administration of the fund."*** "We have a very detailed

knowledge of these different funds, and I feel quite confident

that the language of the amendment is broad enough to

cover every fund in existence."^" The gamut of existing

funds. Senator Taft explained, did not exhaust but simply

illustrated the range of permitted benefits :^^

It seems to me the main point is that there should
be a definition, and the definition contained in section

3(a) is broad enough to cover every existing fund and

46 92 Cong. Rec. 5064.

«92 Cong. Rec. 5180.

*8 92 Cong. Rec. 5338 (emphasis supplied).

49 Ihid.

BO 92 Cong. Rec. 5339.

B192 Cong. Rec. 5338.
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would justify the setting up by the coal miners of a

more extensive fund, if they wished, than that set up
under the existing plan described in the amendment.
[Emphasis supplied.]

There is no objection to "a fund for health purposes clearly

outlined in a collective-bargaining agreement. . . . The Byrd

amendment carefully defines the recognized forms of health

and welfare benefits which such funds have been used for,

and which have been legislated about in the Internal Reve-

nue Code, which are found to be funds for beneficial pur-

poses, which should receive special tax exemption, and

should have special consideration from the Government." ^-

Congressman Case observed that "the purposes of the

fund are quite broad and the fund may be used for accident

insurance, compensation for death or disability, or any-

thing of that sort. Therefore, the Byrd amendment does not

prevent a welfare fund but legalizes it and provides for

joint management on the part of those who contribute to

it.
"^3

The theme thus sounded in 1946 was the unchanged motif

which prevailed in 1947. Senators Taft, Ball, Donnell, Jen-

ner, and Smith stated that:®*

It does not prohibit welfare funds but merely requires

that, if agreed upon, such funds be jointly administered

—be, in fact, trust funds for the employees, with

definite benefits specified, to which employees are

clearly entitled, and to obtain which they have a clear

legal remedy.

The permitted purposes. Senator Taft repeated, cover "all

the welfare purposes which are contained in any of the

existing Avelfare funds now established in a certain number

52 92 Cong. Rec. 5494.

5392 Cong. Rec. 5930 (emphasis supplied).

54 S. Rep. No. 105, 80th Cong., 1st Sess., 52 (Supplemental Views).
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of industries." ^^ All that is requisite is joint administra-

tion and specification of health and welfare purposes "

—

so nuich to provide health benefits, so nuich for this kind

of hospital service, so much for this kind of insurance."^®

Funds may be freely established to furnish "definite serv-

ices which are recognized as proper services for welfare

funds.""

The upshot is clear. Congress drew no line between active

, and retired employees. It drew a line between health and

welfare purposes and unrelated objectives. And within the

,
health and welfare area it allowed full range. Since, in this

case, the health benefits conferred are clearly within the

authorized statutory purposes, and since no statutory dis-

tinction as to eligibility exists between retired and active

employees, the legality of the conferment of health bene-

fits upon retired employees is plain.

4. The genesis in the Internal Revenue Code of the tvords

\"for the sole and exclusive benefit of employees" and of

the requirement of separate maintenance of a pension fund:

It would be startling indeed if a benefit which is not within

the evil at which Congress aimed, but is instead part of the

positive good that Congress served, were nevertheless found

to be prohibited by the words that Congress used. It is

1 therefore not surprising to find that, in the light of the

particularized history underlying the words chosen, they

do not have the interdictory meaning ascribed to them. In

ithe form in which it was finally enacted in 1947, section

302(c)(5) originated with an amendment introduced by
Senator Ball on May 20, 1946.^* It was this amendment
which first used the words "for the sole and exclusive

BB93 Cong. Reo. 4746.

B6 93 Cong. Rec. 4747.

57 Ibid.

58 92 Cong. Rec. 5277.
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benefit of the employees." This amendment also contained

a subpart (C) providing, as a condition of legality, that:

Such payments meet the requirements for deduction by
the employer under section 23(a) or section 23 (p) of

the Internal Revenue Code.

The words "for the sole and exclusive benefit of the em-

ployees" are exactly those which were finally enacted in

1947. Subpart (C) in its original form disappeared; the

Senate bill as passed in 1947 contained no counterpart ; but

in conference a new version appeared, described as one of

a number of " clarifying changes," ^^ which was enacted and

provides that:

such payments as are intended to be used for the pur-

pose of providing pensions or annuities for employees
are made to a separate fund which provides that the

funds held therein cannot be used for any purpose
other than paying such pensions or annuities.

These changes "tie in, not unexpectedly, with those pro-

visions of the Internal Revenue Code exempting qualified

pension and welfare trusts from income taxation." Blassie

V. Kroger Co., 59 LRRM 2034, 2041 (April 23, 1965).

Thus, concerning his amendment introduced in 1946, re-

ferring to deductibility under sections 23(a) and 23 (p) of

the Internal Revenue Code, Senator Ball stated:""

Those are highly technical sections as I understand.

Frankly, I do not know all the details of them. They pro-

vide the conditions under which business may deduct

payments into a pension or other benefit plan for em-
ployees, from income for tax purposes. Certainly we
should not expect the employer to make a contribution

to a trust fund for the benefit of employees, and then

force the employer to pay income tax on the amount of

the contribution.

Senator Taft stated that:«i

In the first place, what about the tax situation? Can
an employer pay money into the air on which no one is

59 93 Cong. Rec. 6445.

60 92 Cong. Rw. 5346.

6192 Cong. Eec. 5338.



31

ever going to pay any tax? That question has not been
considered. I may say there are many employers'
trusts, mostl}^ pension funds and health benefit funds
set up bj' the employers, and under Federal law, section

23 (p) and section 165 of the Internal Revenue Code, we
have regulated them in detail because we recognized
that such things may be abused by the employers. In
this case it is obvious that the particular kind of fund
may be abused by the union.

He further stated that:"^

The Byrd amendment carefully defines the recognized
forms of health and welfare benefits which such funds
have boon used for, and which have been legislated

about in the Internal Revenue Code, which are found
to be funds for beneficial purposes, which should receive

special tax exemption, and should have special con-
sideration from the Government. That is what the

Byrd amendment does.

Tracing section 302(c)(5) to the Internal Revenue Code

casts revealing light on its scope. The words "for the sole

and exclusive benefit of the employees" derived from sec-

tion 165 of the Internal Revenue Code.^^ That section con-

ferred tax-exempt status upon a "trust forming part of a

stock bonus, pension, or profit-sharing plan of an employer

for the exclusive benefit of his employees or their bene-

ficiaries ..." (emphasis supplied). The then applicable

federal tax regulation made clear that "employees" meant
either "present employees only, or present and former
employees, or only former employees" :^

§ 29.23 (p)-l Contributions of an employer to an em-
ployees' trust or annuity plan and compensation under
a deferred payment plan; in general. [Emphasis in

original.] Section 23 (p) prescribes limitations upon
deductions for amounts contributed by an employer un-

82 92 Cong. Rec. 5494.

*3 26 U.8.C. 5 165 (1946 ed.)- All references, unless otherwise indicated, are

to the Internal Revenue Code in effect in 1946.

64 Code of Federal Regulations, Cumulative Supplement, 1944, Title 26,

Ch. I, $29.23(p)-l (emphasis supplied).
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der a pension, annuity, stock bonus, or profit sharing

plan, or under any plan of deferred compensation. It is

immaterial tvhether the plan covers present employees

only, or present and former employees, or only former
employees. Section 23(p) does not cover contriljutions

which give the employee or former employee present

benefits such as life insurance protection. The cost of

such benefits in deductible to the extent allowable under

this section 23(a). See § 29.165-6. [Emphasis supplied.]

Nor was the tax-exempt status of the pension fund affected

by the coverage of former employees; as the federal tax

regulations stated, "A plan is for the exclusive benefit of

employees or their beneficiaries even though it may cover

former employees as well as present employees and em-

ployees who are temporarily on leave, as, for example, in

the military or naval forces.""^ Not only had the In-

ternal Revenue Code "been administratively interpreted

to include former employees" (Blassie v. Kroger Co., 59

LRRM 2034, 2042 (C.A. 8, April 23, 1965)), but the federal

tax regulations made clear that it is not at all the retired

employee at which the requirement of the exclusivity of

pension benefits for the employee is aimed:**"

If the plan is so designed as to amount to a subter-

fuge for the distribution of profits to shareholders,

even if other employees who are not shareholders are

included under the plan, it will not qualify as a plan

for the exclusive benefit of employees. The plan must
benefit the employees in general, although it need not

provide benefits for all of the employees. Among the

employees to be benefited may be persons who are

officers and shareholders. However, a plan is not for

the exclusive benefit of employees in general if it dis-

criminates either in eligibility requirements, contribu-

tions, or benefits by any device whatever in favor of

employees who are officers, shareholders, persons whose

principal duties consist in supervising the work of other

65 Id. § 29.165-1.

66 lUd.
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employees, or the highly compensated employees. See
section 165(a)(3), (4), and (5).

Finally, since the tax-exempt status of a pension plan under

section 165 of the Internal Revenue Code required that it

be devoted solely to pension purposes, the necessary con-

sequence was to compel separate maintenance of the pen-

sion trust. Accordingly, under the Code, a qualified pension

trust was exempt from taxation (§ 165(a)) ; the distribution

to the beneficiary was taxable only when he actually received

it (§ 165(b)); and the employer's contribution to the pen-

sion fund was deductible as a business expense (§23(p)).

Thus, by the requirement of section 302(c)(5) of the La-

bor Relations Act, 1947, that a trust fund be established

"for the sole and exclusive benefit of the employees" and

that a pension fund be separately maintained. Congress

guaranteed the maximmn tax benefits available under the

Internal Revenue Code. This special tax purpose also car-

ried over to the health and welfare fund. The same tax

advantage adhered to a health and welfare fund as to a

pension fund. Tax-exempt status was conferred upon a

health and welfare fund by section 101(16) of the Internal

Revenue Code, which extended exemption to "Voluntary

employees' beneficiary associations providing for the pay-

ment of life, sick, accident, or other benefits to the members
of such association or their dependents. . .

."''^ The term

'"member" of itself precluded a distinction between active

or retired employees since either would be a member. The
employer's contribution to the health and welfare fund was
deductible as an "ordinary and necessary" business ex-

pense under section 23(a). And the contribution was deduc-

tible, as the federal tax regulation stated, whether the bene-

fit inured to an "employee or former employee . .
."

{siipra, p. 32).

Since the Internal Revenue Code drew no distinction be-

tween active and retired employees, but treated both alike

67 26 U.S.C. § 101(16) (1946 ed.).
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whether the benefits received were from a pension fund or

a health and welfare fund, it is patent that the identical

treatment is required under section 302(c)(5) which in

presently pertinent part is based on the Internal Revenue

Code. Thus, history shows that the very language relied on

in section 302(c)(5) to show differentiation establishes

identity when traced to its origin in the Internal Revenue

Code. In short, the word "employee" when used in the

Internal Revenue Code meant present and former em-

ployees ; it did not acquire a different meaning when con-

sciously transplanted to section .302(c) (5) for the very pur-

pose of assuring identity in treatment. And the requirement

of separate maintenance of a pension fimd and a health and

welfare fund which existed under the Internal Revenue

Code did not mean, when transplanted to section 302(c) (5),

that a pension fund can grant benefits to retired employees

but a health and welfare fund cannot, when that was not the

meaning of separateness under the Internal Revenue Code.

Except for a confirmatory change later discussed {infra,

p. 37), the tax situation which existed in 1946 when section

302(c) (5) was initiated and in 1947 when it was enacted pre-

vails as well today. A qualified pension fund and a health

and welfare fund are both exempt from taxation by section

501(a) of the Internal Revenue Code of 1954. Tax-exempt

status of a pension fund is governed by section 401, and of

a health and welfare fund by section 501(c)(9). The em-

ployer's contribution to a health and welfare fund is tax

deductible as an "ordinary and necessary" business ex-

pense under section 162(a) f^ the contribution to a pension

fund is deductible by the employer under section 404; and

the distribution from the pension fund is taxable to the bene-

ficiary upon his receipt of it under section 402(a). Now as

es 1 Federal Tax Regulations $ 1.102-10(a) (1964) states that: "Amounts

paid or accrued within the taxable year for dismissal wages, unemplojnnent

benefita, guaranteed annual wages, vacations, or a sickness, accident, hospital-

ization, medical expense, recreational, or similar benetit plan, are deductible

under section 162(a) if they are ordinary and necessary expenses of the trade

or business."
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then, the federal tax regulations state that a pension plan

"is for the exclusive benefit of employees or their bene-

ficiaries even though it may cover former employees as well

as present employees and employees who are temporarily

on leave, as, for example, in the Armed Forces of the United

States" ;*^ now as then, in determining the tax deductibility

of the employer's contribution, "It is immaterial whether

the plan covers present employees only, or present and

former employees, or only former employees";'" now as

then, the requirement that a pension fund be for the ex-

clusive benefit of employees is aimed at the "subterfuge"

by which the fund would be used to discriminate in favor

of shareholders, officers, supervisors, or highly compensated

employeesJ^

The upshot is clear. As the words "for the exclusive bene-

fit of his employees" in the Internal Revenue Code do not

bar retired employees, neither do the words "for the sole

and exclusive benefit of the employees" in section 302(c) (5)

bar retired employees, in view of the genesis of the 302(c)

(5) words in the Internal Revenue Code. Furthermore, tax

exempt status of a welfare fund is unaffected by the grant of

benefits to retired employees.''^ To repeat, therefore, the

words of Senator Taft, "The Byrd amendment carefully

defines the recognized forms of health and welfare benefits

which such funds have been used for, and which have been

legislated about in the Internal Revenue Code, which are

found to be funds for beneficial purposes, which should

receive special tax exemption, and should have special

consideration from the Government. That is what the

Byrd amendment does."'^ It would be a queer sort of

69 1 Federal Tax Regulations § 1.401-l(b) (4) (1964).

70 Id., $l-404(a)-l (a).

71 Id., $ 1.401-l(b)(3).

72 Opinion Letter, Director, Tax Rulings Division, June 27, 1963, repro-

duced in Appendix, infra, pp. 65-66.

73 92 Cong. Ree. 5494.
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"special consideration from the Government" to in-

validate tax-exempt funds for "beneficial purposes."

5. The expansion of permitted purposes in 1959: In 1959,

Congress amended section 302(c) of the Labor Management
Relations Act, 1947, to add that a jointly administered trust

fund could be established "for the purpose of pooled vaca-

tion, holiday, severance or similar benefits, or defraying

costs of apprenticeship or other training programs." '* This

amendment was adopted to allay "a doubt as to the legality

of employer contributions to joint trust funds" for such

purposes.''^ It was designed to overcome restrictive judicial

interpretation of the purposes permitted by section 302(c)

"in order that courts will not strike down, as illegal, labor

and management agreements . . . which promote harmony
in an industry and redound to the benefit of employer and

employee alike. "^® It is to the last degree unimaginable

that, in the face of explicit expansion of permitted purposes

to remove doubt as to the legality of "pooled vacation,

holiday, severance or similar benefits, or . . . apprenticeship

or other training programs," Congress thought that it had

in 1947 enacted, or in 1959 would have continued, a prohibi-

tion against health benefits for retired employees. Blassie

V. Kroger Co., 59 LRRM 2034, 2042 (C.A. 8, April 23, 1965).

D. Related Stalules Show That Congress Did Not by Section

302(c)(5) Intend to Bar Health Benefits for Retired Em-
ployees.

Other federal enactments dealing with health benefits

for the retired employee show the solicitude of Congress

for him and the untenability of imputing to Congress any

intention that section 302(c)(5) shall preclude the grant of

health benefits to him. And of course, in striving for in-

74 29 U.S.C. J 186, 73 Stat. 537 (1959).

T5 H. Eep. No. 741, 86th Cong., 1st Sess., 23 ; 105 Cong. Ree. 886.

76 South Louisiana Chapter v. International Brotherhood of Electrical

Workers, Local Union ISO, 177 F. Supp. 432, 437 (E.D. La.).
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formed interpretation, courts "look at later statutes 'con-

sidered to throw a cross light' upon an earlier enactment.""

1. The 1962 amendment of section 401 of the

Internal Revenue Code of 1954.

Until 1962, in order to maintain its tax-exempt status, a

pension fund could not be combined with a health and Avel-

fare fund. On October 23, 1962, Congress amended Section

401 of the Internal Revenue Code of 1954, related to quali-

fied pension, profit-sharing and stock bonus plans, to pro-

vide that a single fund within prescribed limits could grant

both pension and health benefits to retired employees and

still enjoy tax-exempt status:''^

Under regulations prescribed by the Secretary or his

delegate, a pension or annuity plan may provide for the

payment of benefits for sickness, accident, hospitaliza-

tion, and medical expenses of retired employees, their

spouses and their dependents, but only if

—

(1) such benefits are subordinate to the retire-

ment benefits provided by the plan,

(2) a separate account is established and main-
tained for such benefits,

(3) the employer's contributions to such sepa-

rate account are reasonable and ascertainable,

(4) it is impossible, at any time prior to the

satisfaction of all liabilities under the plan to pro-

vide such benefits, for any part of the corpus or
income of such separate account to be (within the

taxable year or thereafter) used for, or diverted to,

any purpose other than the providing of such bene-
fits, and

(.5) notwithstanding the provisions of subsection

1 (a) (2), upon the satisfaction of all liabilities un-

77 Frankfurter, Reflections on Reading Statutes, in Westin, The Supreme

Court: Views from Inside, 90 (1961). E.g., N.L.E.B. v. Drivers Local Union

,No. 639, 362 U.S. 274, 291-292.

78 26 U.S.C. MOl(h), 76 Stat. 1141 (1962).
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der the plan to provide such benefits, any amount
remaining in such separate account must, under
the terms of the plan, be returned to the employer.

Explaining this amendment, the Conference Report stated

that it "would allow a pension or annuity plan, qualified

under the Internal Revenue Code of 1954, to provide for

the payment of benefits for sickness, accident, hospitaliza-

tion, and medical expenses of retired employees and their

spouses and dependents, if such benefits are subordinate to

the retirement benefits provided by the plan. It would make
it possible for an employer, where he chooses to do so, to

provide these benefits through a qualified pension or an-

nuity plan, rather than being required to do so separately,

as under existing law."''®

The explanations on the House and Senate floors are in-

structive. Congressman Byrnes, one of the managers upon

the part of the House, stated that:*"

. . . H.R. 10117 would allow an employer to provide for

the payment of benefits for accident and health ex-

penses to retired employees, their spouses, and de-

pendents under a pension plan qualified under the In-

ternal Revenue Act of 1954. Under existing law an em-
ployer wishing to provide such benefits must do so un-

der a separate plan. Under no circumstances can he

combine a pension plan with an accident and health

plan. Obviously, this adds to the administration of

such plans.

Pension plans and accident and health plans are be-

coming quite common in industry. They are essential

if we are to adequately provide for the retired worker
through the private sector of the economy. Otherwise,

he will become increasingly dependent on Government.
The worker earns the benefits he receives under these

plans. They are not handouts from the Federal Govern-

79 H. Conf. Eep. No. 2555, 87th Cong., 2d Sess., in 2 U.S. Cong. & Adm.

News 3934 (1962).

80 108 Cong. Eee. 19090.
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ment, and, therefore, enable him to maintain his self-

respect and dignity. We have heard too much talk lately

about the Government assuming more and more respon-

sibility in this area.

Any loss in Federal revenue under this bill would be

insignificant, if not negligible. The cost of both types of

plans are now deductible by the employer, and is not
considered income to the employee. The bill merely
enables the employer to consolidate the two into one.

This shoi;ld have a desirable effect on the growth of

both pension plans and accident and health plans. . . .

Congressman Curtis stated:"

I rise today to support a bill, H. R. 10117, which I

have introduced whose purpose is to clear away a legis-

lative obstruction to the further progress of our private

enterprise institutions in meeting the needs of our
people in this area.

* * •

The obstruction of which I speak is the present lan-

guage of section 401. At present, pension plans cannot
fund for health insurance for their beneficiaries. Indeed
if they do they endanger their tax-exempt status.

Through the growth of pension funds—they contain
some $50 billion and cover some 1.5 million workers

—

there exists an important vehicle for providing many
millions of our retired workers with the means to pay
their health care costs. Removing the current obstruc-

tion, great progress in this area is possible.

The importance of this proposal must be seen in the

light of the related progress in the overall health care
field, especially in the dramatic advances in health in-

surance. Prepayment—that is payment for health care
benefits after 65 during one's working years—and non-
cancellable insurance are now recognized features of
available policies. Labor-management agreements are
getting more and more into the field, as workers seek
health care protection not only for their working years

I

but for their retirement years as well. This proposal

8i76tU; see also 108 Cong. Ree. 19089 (Congressman Mills).
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fits into this movement and the progress of one can
assist the progress of the other. . . .

* • »

This bill is not offered as a final solution to all the

problems in this important area of health care ; rather

it is offered as one constructive step forward in

strengthening the private enterprise system's ability

to meet the problem. . . .

And Senator Byrd, who initiated trust fund regulation in

1946 which eventuated in the enactment of section 302(c) (5)

of the Labor Management Relations Act, 1947, stated

that :82

. . . H. R. 10117 relates to the qualifications of certain

pension trusts under the Internal Revenue Code. Under
existing Treasury regulations, a qualified pension trust

may not inchado benefits for sickness, accident, hospital-

ization or medical expenses for retired employees and
retain qualification for income tax exemption or for

deductibility of employer contributions made under the

retirement plan.

On the other hand, the existing law permits contribu-

tions under accident and health plans for employees to

be deducted by employers and excluded from gross in-

come of employees.

H. R. 10117 would eliminate the prohibitions against

qualified pension trusts including sickness, accident,

hospitalization or medical benefits for their bene-

ficiaries. It would permit these benefits and pension

benefits to be funded together under a single trust pro-

vided separate accounts are kept—so the contribution

for the sickness, et cetera, benefits can be ascertained

—and provided the sickness, et cetera, benefits are sub-

ordinate to the pension benefits.

. . . Revenue effects would be negligible because the

bill primarily simplifies administration of plans for

medical benefits and for pension benefits by making
separate trusts unnecessary.

82 108 Cong. Bee. 22539.
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The 19G2 amendment conclusively confirms that the

separatcness of a pension fund from a health and welfare

fund under the Internal Revenue Code, and the consequent

, related separateness of the two luider section 302(c)(5) of

the Labor Management Relations Act, 1947, was never in-

' tended to preclude the grant of health benefits to retired

employees. Abolition of compulsory separateness under the

Internal Revenue Code was designed to facilitate the exten-

sion of health benefits on retirement. Wliile that particular

I

means of facilitation cannot apply to a jointly administered

I

trust fund, because of the continuing bar against combina-

tion independently contained in section 302(c)(5), the uni-

versal acceptance in Congress of the desirability of health

benefits on retirement precludes the view that by section

302(c)(5) Congress had made this good totally unavailable

to the worker in an industry in which joint administration

I

prevails. As Congressman Curtis noted, "Labor-manage-

ment agreements are getting more and more into this field,

as workers seek health care protection not only for their

working years but for their retirement years as well"

{supra, p. 39). It was never suggested that the benefits

' available through collective bargaining are different based

on whether joint administration or sole employer adminis-

tration is the agreed method of handling. It would come as

a shocking surprise to Congress to learn that it had for-

bidden health benefits on retirement in the coal industry,

because joint administration exists there, but had permitted

it in the steel industry, because joint administration does

i not exist there. Congress drew no line between the coal

miner and the steel worker.

!
2. Federal Employees Health Benefits Act of 1959: Retired

I

Federal Employees Health Benefits Act.

On September 28, 1959, Congress enacted the Federal

Employees Health Benefits Act of 1959.*^ This statute ex-

tended health benefits to federal employees in active service

83 5 U.S.C. $3001, 73 Stat. 708 (1959).
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to be continued on their behalf on retirement. On Septem-

ber 8, 1960, Congress enacted the Retired Federal Em-
ployees Health Benefits Act.'*'' This statute extended health

benefits to already retired federal employees whose active

service had ceased at a time when no health benefits were

available for either active or retired employees. In com-

bination the two statutes granted health benefits to all fed-

eral employees whether active or retired.

The provision for health benefits in the federal service

was based on the fact that the grant of these benefits to ac-

tive and retired employees was commonplace in private in-

dustry.*'^ "At the present time, a wide gap exists between

the Government, in its capacity as employer, and employers

in private industry, with respect to health benefits for em-

ployees. Enlightened, progressive private enterprise almost

universally has been establishing and operating contribu-

tory health benefits programs for its employees. Until now,

the Government has made scant progress in this area. This

bill is designed to close the gap wihch now exists and bring

the Government abreast of most private employers."**

Strong approval was uniformly expressed on the floors of

the House and Senate for the extension to active and retired

84 5 tT.S.C. $3051, 74 Stat. 849 (1960).

85 Hearings, Senate Subcommittee on Post Office and Civil Service, on S. 94,

86tli Cong., Ist Sess., 83, 186-187, 257-258, 296-297, 310-312 (1959); Hearings,

House Committee on Post Office and Civil Service, on S. 2162, 86th Cong., 1st

Sess., 51, 292-293, 359 (1959) ; Hearings, Senate Committee on Post Office and

Civil Service, on S. 2575, 86th Cong., 1st Sess., 18, 22, 24-25, 31, 34, 41

(1959); Hearings, House Committee on Post Office and Civil Service, on S.

2575, 86th Cong., 2d Sess., 24 (1960). A study prepared by the Bureau of

Labor Statistics at the request of the Bureau of the Budget to assist it and

the Congress in considering the extension of health benefits to retired federal

employees shows that: "When 112 major collectively bargained health and

insurance plans made provision for extension of health benefits to workers

upon retirement, two-thirds (76) also extended coverage to employees who had

already retired." Landay, Extension of Health Benefits to Prior Pensioners,

83 Monthly Lab. B«v. 841 (1960).

88 H. Rep. No. 957, 86th Cong., Ist Sess., in 2 U.S. Cong. & Adm. News
2914 (1959).
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federal employees of the same health benefits already en-

joyed by active and retired employees in the private sector

of the economy.^' The bill "does for Federal employees no

more than is being done for millions of private em-

ployees";^* "Private industry has long had health coverage

plans for its employees and it is time that the Federal Gov-

ernment, the nation's largest employer, provide equal bene-

fits in this respect";*^ "Not to give the Federal employees

the same kind of health insurance opportunities and health

benefits which are available in the best plans for private em-

ployees is . . . both unsound from the point of view of na-

tional justice and unwise in terms of making certain that

the Government has an opportunity to recruit a very high

level of Federal employees";®" "The Federal employees

. . . definitely need a program which ^\^ll provide them with

health insurance benefits during their active service with

the Government and after their retirement. '

'

"^

In extending in 1959 health benefits to active federal em-

ployees and providing for their continuation on retirement,

the single but repeated expression of regret was that the

same health benefits had not also been extended to already

retired federal employees, and the reiterated promise was
that this deficiency would be cured in the next session.®^

"Tliis group of loyal retired federal employees has not been

forgotten . .
.";»3 " '"^Y'e consider it essential that legislation

for active and future retirees be supplemented in the near

future by providing similar benefits for those already re-

87 105 Cong. Rec. 13562-13564, 13568, 16861, 16862, 17553, 17555-17561; 106

Cong. Rec. 17078-17079.

88 105 Cong. Rec. 13562.

89 Ibid.

90 105 Cong. Rec. 13563.

91 105 Cong. Rec. 17556.

92 105 Oong. Rec. 13562, 13564, 13565. 13568, 17500, 17561.

93 105 Cong. Rec. 13562.



44

tired.' " "^ The promise was kept in 1960. Congress met its

"clear obligation ... to provide equal treatment, in terms

of health and medical benefits, for those loyal former em-

ployees who completed their service and earned their retire-

ment before becoming eligible for such benefits under Public

Law 86-382.""^ "The Federal Government cannot ignore

the progressive examples of many large private employers

who sponsor health benefit programs and have included in

these programs persons already retired";®" "We recognize

that for the 415,000 retirees who will benefit from this act,

that we are doing in large measure what many private in-

dustries have done for their employees, and we hope others

will do the same. '
'

*''

It is totally inconceivable that Congress, while looking to

private employment for its own example in extending health

benefits to federal employees on retireiuent, should have

imputed to it an intention to bar granting health benefits to

retired employees who work in that sector of the private

economy which is governed by section 302(c)(5). The

anomoly is glaringly accentuated by the probability that a

good part of the experience in private employment which

impressed Congress had been furnished by health benefits

plans under joint administration. The solicitude of Con-

gress for the retired employees, whether public or private,

did not stop short at section 302(c)(5).

E. The Method of Financing Health Benefits for the Retired

Employees Is Not Relevant to the Validity of Their

Coverage.

Under the plan in this case, benefits paid by the medical-

hospitalization trust fund are financed by contributions to

the fund from each employer at an hourly rate for each

04 105 Cong. Ree. 17561.

95 H. Eep. No. 1930, 86th Cong., 2(i Sess., in 2 U.S. Cong. & Adm. News

3436 (1960).

»8 105 Cong. Rec. 16861.

»v 106 Cong. Rec. 17078.
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hour of work performed for the particular employer by

his employees; contributions were "at the rate of 12^ per

hour per man during 1962 and 1963 and 15<* per hour during
1964.""* The benefits paid are therefore cost-free to the

employee, whether active or retired. This is thus a fairly

typical plan in which the cost is financed solelj^ by the em-

ployers rather than shared by the employees.

The District Court found that "the benefits presently

paid to the retirees and their wives are provided for by

extra assessments now being paid by the employers and

not out of surplus contributions which accumulated during

the time the former employees were actively employed"

(58 LRRM 2692). By "extra assessments"" the District

Court presumably means that the hourly rate of contribu-

tions was set at a higher figure in order to furnish the

wherewithal for defraying from current income the expense

of paying benefits to the retired employees. Since part of

the current contribution was used to finance the benefits

for the retired employees, the District Court found that

the employers' payment was illegal based on its funda-

mental conclusion that retired "persons are no longer

employees," and therefore that the employers' payment
was not "for the sole and exclusive benefit of the em-

ployees . .
." (58 LRRM at 2692). As that conclusion is

untenable, and retired employees are within the authorized

coverage of a jointly administered welfare fund, the Dis-

trict Court's concern with the method of financing the

benefits received by the retired employees is irrelevant.

Insofar as section 302(c)(5) is concerned, in addition to

payments to the trust by the employer, contributions may
be received by the trust "from the employee, active or

retired, or from another source in his behalf. ..." Blassie

V. Kroger Co., 59 LRRM 2034, 2041 (C.A. 8, April 23,

»8 Plaintiff '9 brief in the District Court, p. 8. We disregard as irrelevant

for present purposes the monthly amount paid on behalf of associate em-

ployees (supra, p. 3).
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1965). The sole requirement prescribed by section 302(c)

(5) with respect to the source of contributions to the

fund is that, as to the employer's contributions, "(B) the

detailed basis on which such payments are to be made is

specified in a written agreement with the employer. ..."
This requirement "is obviously directed only to the col-

lective bargaining employer's payments and not to such

supplemental ones." Blassie v. Kroger Co., supra, at 2041.

Accordingly, while the employer's basis of payment must

be detailed in an agreement with him, the method of

financing the cost of a welfare plan—how much shall be

paid by whom—is a matter determined by collective bar-

gaining.

Thus, in Blassie v. Kroger Co., supra, at 2038, reversing,

225 F. Supp. 300, 306-307, the cost of the benefits for the

retired employees was shared by the retired employees

and the welfare fund. Since the fund's only source of in-

come (other than the retired employees' owm contribution)

was payments received from employers, it is clear that

the benefits for the retired employees were partly financed

by the employers. And since the share paid by each re-

tired employee was ten dollars per month (raised from 5

dollars per month), in contrast with the $31.70 per month
paid by the contributing employers for each active em-

ployee who averaged 23 or more hours of work per week

for the month, it is also clear that the employers' con-

tributions financed the major part of the benefits for the

retired employees. In Local 688, Teamsters v. Townsend,

59 LRRM 2048 (C.A. 8, April 23, 1965), reversing, 229

F. Supp. 417, 418, the benefits to be paid to the employees

after retirement were financed by contributions from the

employers in the amount of two cents for each hour of

basic wage paid to the active employees.

The plans in this case, Blassie v. Kroger Co., and Local

688, Teamsters v. Townsend illustrate the variety of col-

lectively-bargained methods of financing benefits for re-
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tired employees. The cost may be borne wholly by the em-
ployer, shared with the retired worker, or borne wholly by
the retired worker. Even where the cost is wholly financed

by the retired worker, the group coverage gives him the ad-

vantages of lower premiums, the absence of medical, age,

and other restrictions on coverage, and the rarity of con-

tract cancellations. The lower rate results from averaging

the cost of providing benefits for the active and retired em-

ployees, and is particularly advantageous to the retired em-
ployees because the active workers, being on the whole

much younger, have lower utilization rates than the retired

Avorkers. The method of financing may alter with the em-
ployee's change from active to retired status. On retire-

ment the employer may assume the full cost of benefits

theretofore jointly-financed or vice versa, and the amount
of the contribution may change.®"

The methods of financing are thus quite variegated.

Collective bargaining shapes them to the form suitable for

the particular industrial community. And, so long as the

basis of the employer's contribution is detailed in an agree-

ment with him, the form the financing takes is irrelevant

under the terms of section 302(c).

F. Summary

Accordingly, the text of section 302(c)(5), its particular

legislative history, the general legislative milieu envelop-

ing the problem, and public policy combine to require the

conclusion that an employee on retirement is eligible to

continue to receive health benefits from a jointly admin-

istered trust fund. No good reason has been suggested,

and none exists, to suppose that Congress, while allowing

the payment of pensions on retirement, precluded the grant

99 The statements in this paragraph are based on Bull. No. 1280. op. cit.

supra, p. 14, n. 7, at 8-11; Bull. No. 1274, op. cit. supra, p. 14, n. 7,

at 6-9; Bull No. 1296, op. cit. supra, p. 14, n. 7, at 3-4; Bull. No. 1293,

op. cit. supra, p. 14, n. 7, at 6-7.
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of health benefits on retirement. Responsive to the

realities of the economic situation the connnon law de-

veloped the rule that a worker on strike retained his em-

ployee status.^*"' The same response to economic reality

requires the conclusion that for the purpose of pension

and health benefits the term "employee" means an active

or retired employee. "The range of judicial inventive-

ness will be determined by the nature of the problem."""

The term "employee" has traditionally been molded to

fit the particular problem. Wliat it means "must be

answered primarily from the history, terms and purposes

of the legislation. The word 'is not treated by Congress

as a word of art having a definite meaning. . .
.' Rather 'it

takes color from its surroundings . . . [in] the statute

where it appears' . . . , and derives meaning from the con-

text of that statute, which 'must be read in the light of

the mischief to be corrected and the end to be at-

tained.' '""^ Given that orientation, the conclusion is clear

that section 302(c)(5) does not bar retired employees from

receiving health benefits. "There is no good reason ... to

restrict the term 'employee' sought to be done in this case.

That term, like other provisions, must be understood with

reference to the purpose of the Act and the facts involved

in the economic relationship. Where all the conditions of

the relation require protection, protection ought to be

given.""* "Any plan for the health and economic well-being

of employees, whether it be one gratuitously granted or

one hammered out by hard bargaining, would normally be

expected to embrace the crises of unemployment, retire-

ment, and disability, as well as those of the better times of

active employment. An opposite result, with benefits avail-

able only when the weather is fair and the needs are less,

100 Jeffery-DeWitt Insulator Co. v. N.L.Jl.B., 91 F.2d 134, 136-138 (C.A. 4).

101 Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 457.

102 N.L.E.B. V. Hearst Publications, 322 U.S. Ill, 124.

103 Id. at 129.
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would be ironical in application and, we feel, should not be

reached without a clearer indication of congressional in-

tent than we have here." Blassie v. Kroger Co., 59 LRRM
2034, 2041 (C.A. 8, April 23, 1965).

II. SECTION 302(c)(5) OF THE LABOR MANAGEMENT
RELATIONS ACT, 1947, DOES NOT BAR EMPLOYEES
AND OFFICERS OF THE CONTRACTING UNION
FROM COVERAGE AS BENEFICIARIES OF A JOINTLY
ADMINISTERED PLAN.

We shall show, as the Court of Appeals for the Eighth

Circuit held, that section 302(c)(5) of the Labor Manage-

ment Relations Act, 1947, does not bar participation by

employees and officers of the contracting union as bene-

ficiaries of a jointly administered trust fund. Blassie v.

Kroger Co., 59 LRRM 2034, 2044-45.

A. The Extension of Benefits to Employees and Officers of

the Contracting Union is Squarely Within the Text of

Section 302(c)(5).

The contracting union is of course a distinct entity with

the status of an employer vis-a-vis its o^vn employees.

This conclusion is indeed compelled by statutory defini-

tion. Section 2(2) of the National Labor Relations Act

defines the term "employer" to include any labor organi-

zation "when acting as an employer." That definition is

made applicable to section 302(c)(5) by section 501(3)

of the Labor Management Relations Act, 1947. Accord-

ingly, as with the National Labor Relations Act, so with

section 302(c)(5), "It follows that when a labor union

takes on the role of an employer the Act applies to its

operations just as it would to any other employer." Office

Employes International Union, Local No. 11 v. N.L.R.B.,

353 U.S. 313, 316. And this conclusion is in keeping with

the policy of Congress that " 'In its relations with its

own employees, a labor organization ought to be treated

as an employer. ...'" Zd'. at 318.



As the contracting union is an employer, coverage of its

employees and officers as beneficiaries of the medical-

hospitalization and pension funds is squarely within the

terms of section 302(c)(5). That section explicitly states

that different emjiloyers may contribute to a single trust

fund. Thus, payment may be made to a fund by an em-

ployer not only "for the sole and exclusive benefit of the

employees of such employer" but also for them "jointly

with other employers making similar payments. ..." As
a separate and distinct employer, the union is therefore

precisely within the class of "other employers" eligible

to make "similar payments" for their employees who par-

ticipate "jointly" with other employees.

Payment by a contracting union as an employer to a

jointly administered trust fund for its employees and offi-

cers "thus fits the technical structure" of section 302(c)(5)

precisely. Blassie v. Kroger Co., 59 LRKM 2034, 2043,

2044, 2045 (C.A. 8, April 23, 1965). The District Court in

this case therefore indulges the sheerest ipse dixit when

it states that the statutory term "employer" does not

cover "the union in its capacity as an employer of its own
personnel," and that "Congress was not concerned, in this

legislation, with the well being of employees looking to the

union for their compensation" (58 LRRM at 2691). That

conclusion does violence to the text and is unsupported by

either statutory purpose or history.

B. The Extension of Benefits to Employees and Officers of the

Contracting Union is Outside the Substantive Evil Against

Which Section 302(c)(5) is Aimed, and is Consistent With
the Procedural Means Adopted by Section 302(c)(5) to

Prevent Realization of the Substantive Evil.

Employees and officers of a union, no less than any other

class of employees, need health, welfare, and pension bene-

fits. The grant of these benefits to them, as to any other

employees, partakes of no evil against which section 302

(c)(5) is directed but is instead part of the positive good

it serves.
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To suggest a substantive evil, the specter has been in-

voked that to allow a union in its capacity as an employer

to participate in a jointly administered fund "would be to

give union leaders an opportunity to funnel welfare bene-

fits to union employees at the imion leaders' discretion."

Kroger Co. v. Blassie, 225 F. Supp. 300, 310 (E.D. Mo.)

(emphasis in original). In reversing, the Court of Ap-

peals for the Eighth Circuit gave this chimera short shrift.

"We see no particularized danger of abuse. Payments

are made to a jointly administered fund. There is present

only the same possibility of abuse which is at hand when

any trustee or group of trustees chooses to be dishonest."

Blassie v. Kroger Co., 59 LRRM 2034, 2043-44. A dis-

honest trustee wont to give xmauthorized benefits is not

confined to union employees or officers as the recipients

of his impermissible largesse. As to any of the benefici-

aries of a fund it can with equal merit be said that "an
opportunitji" exists "to funnel" benefits to them "at the

union leaders' discretion." Among the members employed

by a company contributing to the fund may be those who
have such substantial political influence within the con-

tracting union as to make them far likelier recipients of

imauthorized largesse than a union bookkeeper or typist.

This line, therefore, leads to the conclusion that no em-

ployees should be beneficiaries of a jointly administered

. trust fund and that Congress was mistaken in enacting

f section 302(c)(5) at all.

The line is patently misdirected. Risk of abuse is in-

herent and inescapable whether the fiduciary is a bank,

a corporate officer, a lawyer, or anyone else. It is neces-

sary to paint with a finer brush. The employee and officer

of the contracting union is no less an "employee" than is

j
the employee of any contributing company. The two can-

not be distinguished by the possibility of abuse since this

inheres in the coverage of either. The requirement which

does not obtain is that the same standards of pajanent,

eligibility, and benefits apply to both. If, in administer-



ing an even-handed standard, a umoii employee or officer

is unjiistly favored, the remedy is to curb that particu-

larized abuse, not to ban the whole class as outlaws.'"* It

would be a wholly unnatural state of atfairs, and therefore

is a wholly artificial reading the statute, to exclude

from the benefits of the fund the employees of the contract-

ing union who serve the interests of all the employees and

should therefore be expected to share the same employ-

ment benefits with them.

Furthermore, the participation of the contracting union

in the fund as an employer is entirely consistent with the

procedural means embraced in section 302(c)(5) to pre-

vent realization of the substantive evil. As stated, the

means adopted by Congress was to define the purposes for

which the fund could be established, to require that the

benefits payable be specified in detail in the trust agree-

ment, and to prescribe joint union-employer administra-

tion of the fund {supra, p. 24).

Coverage of union employees and officers presents no

problems of compatibility with the defined purposes or of

particularization of the benefits in the trust agreement.

Nor does it offend the statutory requirement of equal rep-

resentation of employees and employers in the administra-

tion of the fund. It is too plain for anything but state-

ment that of course the contracting union may have no

voice in choosing the employer representatives. But the

consequence of this disability is, not that it is not an em-

ployer within the meaning of section 302(c)(5) for the

purpose of its own employees, but that its status as an

employer does not extend to its participation in the selec-

tion of employer representatives, and this for the simple

reason that in view of its dominating characteristic as an

employee representative it would do violence to the princi-

pal of equal representation were it to share in the selection

of the employer representatives.

104 See, Upholsterers' International Union v. Leathercraft Furniture Co.,

82 F. Supp. 570, 575 (E.D. Pa.).
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The union occupies a dual role, an employer for one pur-

pose and an employee representative for another, and all

that is necessary is an accommodation of the two roles, not

the destruction of one in order to be sure that it does not

intrude into the other. An obligatory "either or reading

of the statute," with no range for adjustment of the parts,

has nothing to commend it but "a bit of verbal logic from

which the meaning of things has evaporated. "^°^ It is

essential to sound interpretation to abjure a purely verbal

dilemma. "All rights tend to declare themselves absolute

to their logical extreme. Yet all in fact are limited by the

neighborhood of principles of policy which are other than

those on which the particular right is founded, and which

become strong enough to hold their own when a certain

point is reached."^"® One principle of policy is that a

union is an employer vis-a-vis its own employees. The
other principle of policy is equal representation in the

administration of a trust fimd. The first principle is ful-

filled by allowing the union employees and officers to be

beneficiaries of the fund. The second principle is respected

by excluding the union from participating in the selection

of the employer representatives. Each principle is ac-

commodated without injury to either and with the greatest

good to all.

The nonparticipation by the union in the selection of

the employer representatives comes by command of the

i
statute, not by grace of contract. The Union '

' is entitled

;
to no voice in the selection of employer trustees. This is

a matter of absence of right by the terms of the statute

;

, it is not something which can be affected by contract. Of
'course, the union is in a dual position, that of employer

j
of its employees, and that of basic union status with re-

;
spect to the contributing employers. But this dualism

of position is not irreconcilable with the statute and the

ifunelioning of a § 302(c) (5) trust." Blassie v. Kroger

iOb Phelps Dodge Corp. v. N.L.E.B., 313 U.S. 177, 190-191.

W6 Hudson County Water Co. v. McCarter, 209 U.S. 349, 355.
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Co., 59 LRRM 2034, 2044 (C.A. 8, April 23, 1965). See

also. Local No. 688, Teamsters v. Toivnsend, 59 LRRM
2048 (C.A. 8, April 23, 1965).

The Court of Appeals for the Eighth Circuit thus re-

jected the inflexibility of the decision in Local No. 688,

Teamsters v. Toivnsend, 229 F. Supp. 417 (E.D. Mo.), which

it reversed, 59 LRRM 2048. The District Court in that

case had stated its disbelief that "the union employee

can be brought under the Ti'ust simply by pi'oviding in the

agreement that the union employee's employer cannot

participate in the selection of the employer trustees. The

statute provides that they have that right if they are

employers, and the court is of the opinion that it cannot

be circumvented by agreement." 229 F. Supp. at 421.

Thus, the District Court had inexorably imputed a "right"

to the imion as an employer, gave the "right" such im-

placability that relinquishment of it by agreement was

deemed circumvention, and all for the purpose of establish-

ing that the union could have no status as an employer to

which the "right" could attach. Solemnly to intone that

a self-defeating "right" cannot be relinquished by agree-

ment, instead of reading the agreement as contractual

affirmation of the statutory principle of equal representa-

tion, is to demonstrate again that "the word 'right' is one

of the most deceptive of pitfalls ; it is so easy to slip from

a qualified meaning in the premise to an unqualified one

in the conclusion. ""'' The only relevant right is that the

employers shall have equal representation in the admin-

istration of the trust fund, and observance of that right

requires that the union shall not in any capacity partici-

pate in the selection of employer representatives. When
that right is respected, there is no additional right which

demands that the union employees and officers shall not

be beneficiaries of the trust.

107 American Bank 4- Trust Co. v. Federal Beserve BanTc of Atlanta, 256

U.S. 350, 358.



C. No Basis Exists for Distinguishing Between Union Em-
ployees and Officers so as to Allow Union Employees but

Not Union Officers to Participate as Beneficiaries of a

Jointly Administered Trust Fund.

It has been suggested that a basis exists for statutorily

barring union officers from participating as beneficiaries of

a jointly administered trust fund which does not apply to

union employees. According to the District Court for the

Eastern District of Missouri, while a union is the employer

of its "clerks, secretaries, and the like," it is not "an em-

ployer of its officers. If officers were considered employees

of the union, and if sxTch officers would organize themselves

and bargain with their employer-union, a situation would

exist where such officers would be bargaining with them-

selves. Such a situation would be untenable." Kroger

Co. V. Blassie, 225 F. Supp. 300, 309. In reversing, the

Court of Appeals for the Eighth Cireiait observed that

{Blassie v. Kroger Co., 59 LRRM 2034, 2045)

:

An officer of a union is an employee of that union

just as the president of a corporation is its employee.

He is no less an employee for the purposes of a jointly

administered fund under § 302(c) (5) because he may
also possess managerial capacity and not be in a posi-

tion to bargain collectively with his own union as his

employer. The right collectively to bargain is an en-

tirely different question. Section 302(c)(5) speaks

only of "the employees" of an employer. It draws
no distinction among employees. We have noted be-

fore that the statute has a relationship with existing

I

Internal Revenue Code provisions and we now note

further that these code provisions, § 165(a) (3) (B)

and (4) of the 1939 Code and § 401(a) (3) (B) and (4)

of the 1954 Code, permit the inclusion of officers and
supervisors if there is no discrimination in their

favor.



The considerations which we have found persuasive

with respect to trust employees and non-officer union

employees have application here. Again, we see no

danger of special opportunity for abuse and we deem

it natural, and not unexpected, that union officers be

able to qualify for benefits no more favorable than

those available to other beneficiaries.

To begin with, whether union officers may "organize

themselves and bargain with their employer-union" is a

question not germane to the interpretation of section 302(c)

(5). For the premise that particular union officers may not

combine to bargain collectively does not support the con-

clusion that the union is not their employer. Some one

must be their employer and there is no one but the union.

The presidents and vice-presidents of every contributing

company have that company as their employer. Union

officers are in no different position.

It may be that the high rank of particular officers, cor-

porate or union, so allies them with their employer as to

constitute them managerial employees precluded from

bargaining collectively on their own behalf through a rep-

resentative of their own choosing. But this preclusion

exists, not because they have no employer, but because

they have a particular relationship to their employer which

renders collective bargaining inappropriate. And this re-

lationship is not determined merely by the designation

"officer," but requires a detailed consideration of the ac-

tual duties, status, and responsibility of each individual,

for the title "officer" ranges from the ceremonial to effec-

tive executive direction. Thus the National Labor Rela-

tions Board has found, vis-a-vis a union as an employer, a

unit appropriate for collective bargaining composed of

"All International representatives on the payroll of the

Textile Workers Union of America . . . who serve as joint

board managers (also referred to as business managers

and as joint board directors), business agents, administra-
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tive personnel, administrative assistants to industry di-

rectors, and organizers. . .
."^°*

It is therefore simply mistaken to say that a union is

not the employer of its officers. All that can be said is that

particular union officers, based on their particular status,

may not bargain collectively with their employer. And
this specialized situation, pertinent to the appropriateness

of collective bargaining, is wholly irrelevant to the instant

issue, namely, whether union officers as a class are ineligible

by virtue of section 302(c)(5) to participate as benefici-

aries of a jointly administered trust fund. That particular

union officers may not be free to bargain collectively for

themselves has nothing to do with debarring the class from

eligibility as trust fund beneficiaries. Different considera-

tions, to which we now turn, govern this question.

The precise relevant words of section 302(c)(5) are that

money paid by an employer to a trust fund shall be "for

the sole and exclusive benefit of the employees of such

, employer. ..." The quoted words, as we have seen (supra,

p. 31), were drawn directly from the Internal Revenue

Code. And the Code was explicit that officers may be in-

,
eluded as beneficiaries of a trust. All that was requisite to

inclusion of officers was that, in qualifications, contribu-

tions, and benefits, the plan shall "not discriminate in

favor of employees who are officers, shareholders, persons

whose principal duties consist in supervising the work of

other employees, or highly compensated employees. . .
."^"^

As the federal tax regulations stated, "Among the em-

j

ployees to be benefited may l)e persons who are officers and

j
shareholders " (supra, p. 32). The plan failed to be "for

108 Textile Workers Union of America, 138 NLRB 269; see also, American
Federation, of Labor-Congress of Industrial Organizations, 120 NLRB 969;

International Ladies' Garment Workers' Union, 131 NLEB 111, 142 NLRB
353, affirmed as to the NLRB's decision that business agents were not inana-

,
gerial employees, 339 F.2d 116 (C.A. 2). Cf. Federation of Union Bep-resenta-

I
tives V. N.L.B.B., 339 F.2d 126 (C.A. 2).

109 26 U.S.C. § 165(a)(3)(B) and (4) (1946 ed.).
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the exclusive benefit of employees" only if it was a "sub-

terfuge for the distribution of profits to shareholders,"

or "if it discriminate [d] either in eligibility requirements,

contributions or benefits by any device whatever in favor

of employees who are officers, shareholders, persons whose

principal duties consist in supervising the work of other

employees, or the highly compensated employees" {supra,

p. 32). And this remains the situation under the Internal

Revenue Code today.""

Accordingly, relating the words of section 302(c)(5) to

their origin in the Internal Revenue Code, it is clear that

officers are employees, and that a plan ceases to be for the

exclusive benefit of employees only if it discriminates in

favor of officers. This conclusion is particularly fitting in

the case of union officers. For, having negotiated a plan

on behalf of the employees they represent, it is natural

that they should share its benefits on an evenhanded basis.

Indeed, many officers, but for their election and service as

officers, would be working at the trade and enjoying the

benefits of the plan. Union service should not be the oc-

casion for depriving them of the benefits they would have

were they working at the trade. This is not, as the Dis-

trict Court in this case would have it, the expression of

a "political theory" unrelated to the "intent of Congress"

(58 LRRM at 2692). The intent of Congress cannot be

faithfully ascertained by tearing the statute from its en-

vironment and disregarding the consequences of its oper-

ation within the milieu of its particular application.

In shoi't, whatever its duty to bargain collectively with

a representative of particular officers in its employ, the

union remains the employer of all its officers. As an em-

ployer, the union may contribute to a jointly administered

trust fund on behalf of its employee-officers, and they are

110 Internal Revenue Code of 1954, H01(a)(3)(B) and (4); 1 Federal

Tax Eegulations § l-401-l(b) (3) (1964).
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eligible to be beneficiaries, subject only to the requirement

that the plan shall not discriminate in their favor.

D. The "Possibility of Conflict of Interest" Between Its Role as

a Labor Organization and Its Position as an Employer Does
Not Deprive the Contracting Union of Employer Status

Within the Meaning of Section 302(c)(5) Vis-A-Vis Its Own
Employees.

One final theory for debarring union employees and

officers needs to be considered, this one expressed by the

District Court for the Southern District of New York.
• United States Trucking Corp. v. Strong, 239 F. Supp. 937,

pending on appeal before the Court of Appeals for the

' Second Circuit, No. 29,656. As the basis for denying em-

ployer status to the contracting union, and of therefore de-

barring its employees from participating as beneficiaries

of a jointly administered trust fund, the District Court in

that case hnprovised a reason wholly unrelated to the

'words, purpose, or history of section 302(c)(5). The Dis-

trict Court was concerned that, in considering as an em-

ployer the benefits it desired to extend to its employees,

the contracting union would have to take into account its

"financial ability" to contribute to the trust fund at the

same rate as the trucking company employers, the effect

of the size of the contriliutions it would be required to

' make on the dues and assessments its members would have

to pay to defray the cost, and "the effect the employees'
' rates of contribution Avill have on its own officers and em-

ployees and on the Union's salary and wage scale" {Id.

'at 940). The District Court therefore thought it "ob-

vious" that, by reason of the union's position as an em-

ployer of its own employees, there was a "possibility of a

i conflict of interest" arising detracting from its duty of

(disinterested service as a representative of the trucking

I

company employees, "and perhaps common interests aris-

ing between the Union and the trucking companies . .
."

(ibid.). On this basis the District Court concluded that
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the union could not be an employer vis-a-vis its own em-
ployees for the purpose of section 302(c)(5) (ibid.).

The Court of Appeals for the Eighth Circuit in Blassie

V. Kroger Co., 59 LRRM 2034, 2044-45, rejected in terms

the reasoning of the District Court, observing that:

We are aware that, in United States Trucking Corp.
V. Strong, . . . [239 F. Supp. 937] (S.D. N.Y. 1965),
the court held that payments by employers to a pen-
sion fund, to which the union was a contributor on
behalf of its own employees, were not within the excep-
tion of § 302(c) (5). As we read that opinion the court
arrived at its conclusion because it felt that the union
had placed itself in a position of possible conflict of

interest. We are not similarly persuaded by that re-

mote possibility. In our view, the issue is whether
the exception language of the statute has been met and
satisfied and is not whether the union conceivably has
placed itself in a position of conflict of interest. The
latter does not fall into that category of mischiefs
which the legislative history reveals to be the target

of the statute.

The possibility of a conflict of interest which the District

Court had conjured is entirely abstract. It is a conclusion

wholly uninformed by any actual information or realistic

appraisal of the amount of the contribution to the trust

fund for its employees required of the union as an em-

ployer, the financial resources of the union, or the propor-

tion to the union's total expenditures that its contribution

to the fund represents. There is therefore a total lack

of any factual foundation for genuinely evaluating whether

the contribution has a magnitude which can even begin to

affect the union's "financial ability" to pay, the amount of

union dues and fees, or the level of wages for union em-

ployees and officers. Judging as abstractly as the District

Court, the great likelihood is that tlie union's contribution

qua employer is too minute to have the least influence upon

its bargaining position qua employee representative.
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Moreover, debarring the union from participation as an

employer in the trust fund cannot in any event eliminate

what minimal influence the size of its contribution could

possibly exert on its bargaining stance. The District

Court grants that the union can participate in any jointly

administered trust fund except one in which the union is

the bargaining representative of the employees of the other

employers (239 F. Supp. at 941). Yet comparison of

fringe benefits granted by different employers is an im-

portant factor at the bargaining table in support of a de-

mand, so that, on the District Court's premise, there is a

"possibility" that the union's demands as an employee rep-

I
resentative would in any event be tempered by realization

that it will be confronted with a request by its employees

that it match as an employer any gain it succeeds in nego-

tiating as an employee representative. To eliminate any
possibility of a conflict of interest the union should there-

fore be required to eliminate any paid staff. The District

Court stops short of this absurdity but the logic of its

position does not.

The farfetched nature of the District Court's concern

I

is further apparent from the fact that, while the partici-

pation of union officers and employees as beneficiaries of

jointly administered funds is widespread {supra, pp. 5-6),

union demands of employers in negotiations for an in-

jl

crease in contributions and benefits continues to be as

! vigorous as ever. And, to whatever extent the District

\
Court's apprehension is not dismissible as altogether arti-

I
ficial, the peripheral mischief it perceives is altogether

outside the central evil of "bribei*y", "extortion", and

,
the use of funds "to perpetuate control of union officers,

for political purposes, or even for personal gain" at which

I

section 302 is aimed. Arroyo v. United States, 359 U.S.
' 419, 426-427.

Furthermore, the District Court's conception that a

union's discharge of its duty of fair representation re-
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quires elimination of any possibility of conflicting interests

is altogether too aseptic for the workaday world. A
union's constituency is composed of employee groups with

competing interests and inherent in its role as an emi)loyee

representative is the inescapable necessity of reconciling

divergent pulls. Younger employees want across-the-

board wage increases, while older employees put greater

stock in pensions ; any seniority system unavoidably pre-

fers one group and disadvantages another; every alloca-

tion of work to one job classification or department dis-

favors another. "Conflict between employees represented

by the same union is a recurring fact." Humphreij v.

Moore, 375 U.S. 335, 349-350. "Inevitably differences

arise in the manner and degree to which the terms of any

negotiated agreement affect individual employees and

classes of employees. The mere existence of such differ-

ences does not make them invalid. The complete satisfac-

tion of all who are represented is hardly to be expected.

A wide range of reasonableness must be allowed a statutory

bargaining representative in serving the unit it represents,

subject always to complete good faith and honesty of pur-

pose in the exercise of its discretion." Ford Motor Co. v.

Huffman, 345 U.S. 330, 338. In the face of the reality of

conflicting interests among employees, and the responsi-

bility entrusted to the union to resolve the differences in

good faith, it is patent that the District Court's conception

that "a possible conflict of interest" is of itself incon-

sistent with fair representation is too rarefied to be ac-

ceptable. In view of the compatibility with fair repre-

sentation of far weightier conflicts, the minimal influence

that can possibly be exerted by the union's contribution to

the fund as an employer does not begin to count as a dis-

qualifying factor.

Also wide of the mark is the District Court's invocation

of the metaphor that an employer cannot "sit on both

sides of the bargaining table" (239 F. Supp. at 940). That
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quotation pertains to a union dominated or assisted by an

employer through unfair labor practices. American Enka

Corp. V. N.L.R.B., 119 F. 2d 60, 62-63 (C.A. 4). Within

the unfair labor practice area itself, in determining wheth-

er domination or assistance exists, total war between the

employer and union is not the indispensable sign of an

undominated and unassisted labor organization; "mutual

forbearance and compromise need not impugn the inde-

pendence of a union" Western Union Tel. Co. v. N.L.R.B.,

113 F. 2d 992, 997 (C.A. 2). Furthermore, when dealing

with a union neither dominated nor assisted by employer

unfair labor practices, analogy to a dominated or assisted

union is quite unpersuasive even within the unfair labor

practice area. Local 60, Carpenters v. N.L.R.B., 365 U.S.

651, 653-654. Outside that area, as is the situation in this

case, the analogy is not even colorably germane.

In short, the District Court relies upon "a possible con-

flict of interest" which is entirely abstract, upon a concept

of the inconsistency of conflicting interests with faithful

discharge of the duty of fair representation which is en-

tirely unrealistic, and upon an analogy to an employer-

assisted or dominated union which is entirely inapposite.

And, in drawing upon this "circiunambient aura,"^^^ the

District Court strays from the statutory text, its partic-

ularized history, and the specific mischief at which it is

aimed. The infirmity of its premises invalidates its de-

cision.

CONCLUSION

For the reasons stated, section 302 of the Labor Man-
agement Relations Act, 1947, does not bar retired em-
ployees and officers and employees of the contracting union

from participating as beneficiaries of a jointly admin-

istered trust fund, whether a welfare fund as in the case

111 Judge Learned Hand concurring in McComb v. Scerho, 177 F.2d 137,

141 (C.A. 2).
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of retired employees, or a welfare fund and pension fund

as in the case of union officers and employees.

Respectfully submitted,

Lester Ashek
228 North LaSalle Street

Chicago, Illinois 60601

Bernard Dunau
912 Dupont Circle Building

Washington, D. C. 20036

Attorneys for Amicus Curiae

June 1965.

Certificate of Compliance

I certify that, in connection with the preparation of this

brief, I have examined Rules 18 and 19 of the United States

Court of Appeals for the Ninth Circuit, and that, in my
opinion, the foregoing brief is in full compliance with these

rules.

Bernard Dunau
Attorney for Amicus Curiae
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APPENDIX

U.S. TREASURY DEPARTMENT

INTERNAL REVENUE SERVICE

WASHINGTON 25, D. C.

[seal]

In reply refer to

T:R:E0:5
RMB

June 27, 1963

Steamfitters Local No. 601 Health and Welfare Fund

c/o Roy E. Cassel et al., Trustees

4112 West Burleigh Street

Milwaukee 10, Wisconsin

Gentlemen

:

This is in reply to your letter of June 20, 1963, referring

to a letter of January 30, 1963, requesting a clarification

regarding the effect the extending of benefits to retirees

may have upon the business deductions of contributing

employers and on your tax exempt status.

It is stated that existing retirees, who were at one time

active employees in the jurisdiction of Steamfitters' Local

No. 601, presently receive life insurance and you are con-

sidering extending surgical-medical benefits to those pres-

ently retired, as well as those who will retire.

i

It is our conclusion that your present tax-exempt status

will not be jeopardized by extending surgical-medical bene-

fits to both employees who are presently retired and those

employees who retire in the future. The exempt status of

a voluntary employees' beneficiary association in no way
depends upon whether coverage of specific individuals is

attributable to specific contributions by, or on behalf of,

such individuals. Thus a welfare fund could make pay-

ments for such benefits from existing reserves, employer
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contributions or contributions made by the retired em-

ployees.

Concerning the question as to the deductibility of the em-

ployer contributions, under the stated circumstances, Sec-

tion 6 of Revenue Procedure 62-28, C.B. 1962-2, at page

501, provides in part that a request for a ruling must be

signed by the taxpayer (in this ease an employer making

contributions to your Fund) or, if such request is made
by a representative of the taxpayer, the conference and

practice requirements regarding the furnishing of a proper

power of attorney, evidence of enrollment to practice, etc.,

must be met.

Since you are neither the taxpayer nor the recognized

representative of a contributing emploj'er, it is not feasible

to issue the ruling requested. However, the following gen-

eral information is furnished with respect to the employer

contributions, is being understood that the contents there-

of do not constitute a ruling on a specific matter.

In the instance where a determination is made that an

expense of the kind involved herein relates to the regular

conduct of the employer's business for promoting the gen-

eral well-being and welfare of the employees, the considera-

tion for which is intended to produce benefits flomng

directly to the employer's business, the amounts paid by

the employer would constitute ordinary anji;,necessai'y ex-

penses directly connected with the operation of the liusi-

ness, which would be deductible under the provisions of

section 162(a) of the Internal Revenue Code of 1954.

Very truly yours,

/s/ John W. S. Littleton

Director, Tax Ruling Division

)
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By motion duly made and presented to this Court

the undersigned heremtli asks permission to file a

brief as amicus curiae in the above-entitled matter.

The undersigned is co-eomisel with the Law Offices of



Johnson & Stanton of San Francisco for the Carpen-

ter Funds Administrative Office of Northern Cali-

fornia, Inc., for the Laborers Health and Welfare

Trust Fund for Northern California, for the Laborers

Pension Trust Fund for Northern California, for the

Cement Masons Health and Welfare Trust Fund for

Northern California, and for the Cement Masons Pen-

sion Trust Fund for Northern California; the under-

signed is in addition co-counsel with Dillavou and Cox

of Los Angeles for the Carpenters Health and Wel-

fare Tnist for Southern California and the Carpenters

Pension Trust for Southern California; the imder-

signed is also co-counsel with Bogle, Bogle and Gates

of Seattle for the Pacific Coast Shipyards Metal

Trades Trust Fmid.

The imdersigiied was granted leave by the United

States Court of Appeals for the Eighth Circuit on

August 18, 1964 to file an amicus curiae brief in

Blassie v. Kroger Co., F. 2d , 59 LRRM 2034.

Thereafter the undersigned filed its brief amicus

curiae in much the same form as is presented here

and was gi'atified to find each one of its points sus-

tained by the Court. It would be the undersigned's

desire to aid this Court in the same mamier.

It is desired, of course, to approve and incoi'porate

everything which appellants have argued; but in

light of the fact that this case raises questions of first

impression for this Circuit Court of Appeals and has

been only recently considered in one other circuit, it

is desired to make additional argamient to this Court

and to inform it in some further detail.
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1. IN RELATED FIELDS OF INTEREST, CALIFORNIA STATE
LAW HAS NEVER FOUND ANY REASON TO LIMIT THE
DEFINITION OF "EMPLOYEE" AS DID THE LOWER
COURT.

The brief of Appellant argues to the Coiu't that the

broader view of the word "employee" is actually much

more in harmony with the rightful and desirable ends

Congress sought.^ The narrow view of the lower Court

is not only without foundation iDut, on the contraiy,

the broader view guarantees employee welfare and

security much more fully. It is here proposed to call

the Court's attention briefly to the fact that in those

laws of the State of California which pertain to the

same general area of interest, there has never been

foimd any need to serve the ends of the respective

statutes by recourse to such a narroAv definition of

"employee."

On the contraiy, there is California law in the State

Insiu'ance Code which not only expressly includes the

retired employee but also the trustees and their em-

ployes. Thus reads in pai-t Section 10202.8 of the

Insurance Code

:

"§10202.8. A group life policy conforming to all

of the following conditions may ]>e issued to the

tnistees of a fimd established by one employer,

or l)y two or more employers in the same indus-

try, or by an association of employers in the same

i:idustry, or by one or more labor miions, or by

one or more emjiloyers and one or more labor

unions or by an association of employers and one

or more labor imions, to insure employees of the

employers or members of the unions for the bene-

iBiief of Appellants, pp. 19-20.



fit of persons other than the employers or the

imions

:

"(a) The persons eligible for insurance shall

be all of the employees of the employers or all

of the members of the unions, or all of any class

or classes thereof detennined l>y conditions ])er-

taining to their employment, or to membership

in the imions, or to both. The policy may provide

that the term 'employees' shall include retired

employees, and the individual proprietor or part-

ners if any employer is an individual proprietor

or a partnership. No director of a corporate em-

ployer shall be eligible for insurance mider the

policy unless such person is otherwise eligible

as a bona fide employee of the cor]wration by

performing services other than the usual duties

of a director. No individual ijroprietor or partner

shall be eligible for insurance under the jjolicy

vmless he is actively engaged in and devotes a

substantial part of his time to the conduct of

the business of the proprietor or partnership.

The policy may provide that the term 'employees'

shall include the trustees or their employees, or

both, if their duties are principally comiected

with such ti-usteeship."

The California Retirement Systems Law was added

by 1949 legislation as a codification of the 1945 Re-

tirement Systems Act. The definition of "employees"

used therein is without apparent limitation just as

the term appears in Sec. 302(c) (5) •?

'-^California Corporations Code, Division 3, §§28000, 28501, Cali-

fornia Statutes 1949, c. 462, p. 805, §1 added as a codification to

California Statutes 1945, c. 1035, p. 1996.



"§28002. As used in this division, 'employees'

means the employees of any employer."'

With such a definition presumably in mind, the

Califoniia Legislature then went on to delineate the

benefits available to retirees:*

"§28402. A retirement system may provide bene-

fits on accoimt of members retirin.i^ by reason of

age or length of sei-A'ice or Ijoth, or on accomit of

death, and may include benefits for sickness or

accident disability, or medical and hosi>italization

expenses in comiection with sickness or accident

disability, or benefits in the form of equities which

may include the right to receive a portion of the

tiiist fund on severance of employment and the

right to receive a percentage of the tiiist fund
after the lapse of a period of ser^dce or of par-

ticipation, or any or all of such benefits, and may
include a stock Iwnus or profit sharing plan."

It is a fair presumption that the State of California

was as concerned with possible abuse and diversion as

was the Congress in the federal tax and labor laws.

Indeed, a perusal of the related sections to the above-

cited California law makes this evident. Nowhere,

however, is there the slightest itikling of an intent to

limit the definition of "employee." Nowhere is it

deemed necessary to do so in order to attain the leg-

islative ends desired and to secure against abuse. As

with the Congress, so too the intent of the Califoniia

Legislature is just the opposite; it wishes to extend a

full schedule of benefits to retired employees.

3ifL §28002.

^id. §28402.



2. THE NARROW DEFINITION OF AN "EMPLOYEE" WITHIN
THE UNDERSTANDING OF THE LOWER COURT'S DECI-

SION IS TO BE CONTRASTED TO THE ECONOMIC REALITY
OF PENSION AND HEALTH AND WELFARE FUNDS OF
WHICH PRESUMABLY CONGRESS HAS ALWAYS BEEN
AWARE.

Sections 23(a) and 23(p), 165, 101(16) of the old

Internal Revenue Code are ample evidence that pen-

sion and health and welfare plans were already on the

scene well before the advent of the 1947 labor legisla-

tion. And the incidence of such arrangements has

mushroomed greatly. President's Connnittee on Cor-

porate Pension Pimds and other Private Retirement

and Welfare Program, ''Public Policy and Private

Pension Programs", 3 CCH Labor Law Rptr. para.

8095.

As an aid to the Court in understanding the size and

importance of such fimds, it is proposed to delineate

briefly the operations of the second largest plan west

of Chicago. By so doing, it is hoped that renewed

emphasis will he given to an appreciation of the size

and economic and social imporiance of these plans;

and, it is hoped that it will thereby become clearer

that with knowledge of such common practice and

imporiance Congress not only did not legislate in the

way claimed by the lower Court Init ol)^•iously has

never seen fit to do so.

The Carpenter Funds Administration Office of

Northern California, Inc., is the administrator of

some five funds: Car]>enters Health & Welfare Trnst

Fund for California, Car-penters Pension Trust Fund

for Northern California, Four Bay Counties Carpen-



ters Vacation Trust Fund, Forty-Two Northern Cali-

fornia Counties Carpenters Vacation Trust Fund, and

Carpenters Apprenticesliip and Training Trust Fund

for Northern California.

On such fluids as health and welfare and pension

over 40,000 reports of hours worked by carpenters

are received at the Fund's office each month from ap-

proximately 7,000 employers. Excluding- dependents,

some 34,000 carpenters are presently eligible for

health and welfare benefits and eventually for pen-

sion benefits. The nmuber of retirees alone is pres-

ently 2,187. Two hmidred twenty-five thousand dol-

lars ($225,000.00) is being expended each month in

payment of pension benefits.

The schedule of benefits is varied and com}>rhen-

sive. The Pension Plan, entered into in 1958, pro-

rides for minimum pajniients of $65.00 per month up

to a maximum of $125.00 a month to eligible retired

carpenters, and some 175 officials of the unions. The

Health and Welfare Fund, entered into in 1953, pro-

I

rides a surgical, X-ray, diagnostic, and hospital sched-

ule for all eligibles, their dependents, officials of the

. unions and the administrative persomiel of the Fund's

office. Both of the Vacation Funds, entered into in

,
1957 and 1961, respectfully, pay out on a revolving

' basis, that is, they pay out whatever is received in a

given year to eligible cai'penters during the succeed-

ing vacation ])eriods. The Ap]:)renticeship Fund rep-

resents a com])lex effort to meet the i)rob1ems of un-

employment and automation at the other end of the

age spectrum.
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In order to afford the Court some idea of the eco-

nomic strength which secures these l^enefits, it can be

noted that over 36 million dollars in "rollnig" money-

comes in each year from contractors by way of con-

tributions. The overall figure currently busy in in-

vestment is in excess of 55 million dollars.

It is self-evident that large fimds such as these

present much sturdier and ef&cacious means of invest-

ment and guaranteed return than a small grou]) of

imion employees or fmid administrative personnel

could ever secure on a smaller autonomous level of

operations. The ability to merge administration, in-

vestment, and actuarial experiences inevitably results

in a much higher level of benefits to the employee,

whether an employee of the contractor, the union or

the fund.

It is to be noted that the same employers and em-

ployees are involved in these funds; and, therefore,

the retirees, for example, are also benefiting from the

Health and Welfare Fund.

It is also to be noted that as to officials of the union

the contributions for them are made by their re-

spective employer, viz, the union. Thus there is no

confusion of the source of these contributions; there

are three distinct entities, distinct not only legally but

in their respective operations. The Fund is neither

"the Union" nor "the contractor."

From the aforementioned r-om])lexity and coininit-

ment in which l)otli (m])]oyer and ein])l()yees find

themselves it becomes apparent that a narrow inter-



pretation of the word "employee" is totally out of

joint with what has been the socio-economic reality

for years. Thus it is that there has been an obvious

commitment to a definition of the employer-employee

relationship which has increasingly little relation to

the time spent in actual work; or, to approach the

matter from another direction, the forms of compen-

sation have become myiiad and attentive to the proli-

lems of old age and security. Despite the importance

and size of funds such as the ones outlined above Con-

gress has nevei' deemed it necessary to draw a distinc-

tion such as drawn by the lower Court. On the

contrary, it may be fairly noticed that the intent of

CongTess has been to applaud and support such far-

reaching plans.

CONCLUSION

It is respectfully submitted that the decision of the

lower Court be reversed.

Dated, San Francisco, California,

June 16, 1965.

Respectfully sulMnitted,

Charles P. Scully,

Johnson & Stanton,

Dn^LAvou & Cox,

Bogle, Bogle & Gates,

By Charles P. Scully,

Attorneys for Amici Curiae.
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Certificate of Counsel

I certify that, in connection wdth the preparation of

this brief, I have examined Rules 18 and 19 of the

United States Court of Appeals for the Ninth Circuit,

and that, \n my opinion, the foregoing brief is in full

compliance with those rules.

Charles P. Scully,

Attorney.
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APPELLANTS' BRIEF

Appeal from the United States District Court for the

District of Oregon

HONORABLE JOHN F. KILKENNY, Judge

JURISDICTIONAL STATEMENT

This is a civil suit brought by the appellee to enjoin

he appellants from enforcing the provisions of a col-

ective bargaining agreement (Plaintiff's Ex. 1) and

irom collecting contributions due to a Pension Trust

md a Medical Trust under the provisions of said agree-

nent. The "Agreed Facts" in the pretrial order show



that the appellee is an employer, party to said agree-

ment, and that said contract was between employers

engaged in an industry affecting commerce and unions

representing employees in an industry affecting com-

merce (R. 62, 1. 10-11, 1. 16-18; R. 63, 1. 15-19). The

pretrial order also shows that certain of the appellants

are trustees, administering the Pension Trust Fund, and

that, of these trustees, four represent employers and

four represent employees (R. 62, 1. 22-25). The Med-

ical-Hospitalization Trust, hereinafter referred to as

"Medical Trust" is also administered by a board ofi

trustees, four of whom represent employers, and the)

remaining four represent employees (Plaintiff's Ex. 4).lj

The appellant trustees of each trust counterclaimed fori

the amounts due from appellee to the respective trusts.

The jurisdiction of the District Court was based

upon the provisions of Sections 301 and 302 (e) of the

Labor Management Relations Act of 1947,29 USCASISS'

and §186 (e) and this Court has jurisdiction to review

the judgment by virtue of 28 USCA §1291. Judgment

was entered by the District Court on February 2, 1965

(R. 85); notice of appeal was filed on March 3, 1965J

accompanied by an appropriate bond (R. 97 and R. 99)

STATEMENT OF THE CASE

This case involves two typical tiiists, created as s

result of collective bargaining negotiations between em-j



ployers and labor organizations representing their em-

ployees. The first is a Medical Trust, which has existed

since 1953 (Plaintiff's Ex. 4, p. 2), and the second is a

Pension Tinist, which is more recent and which was

treated as a result of the 1962-63-64 collective bargain-

iLng agreement (Plaintiff's Ex. 1). The appellee is a

painting contractor and is a party to said contract. Both
ij

|;rusts have been approved by the Internal Revenue

Service (Defendant's Ex. 5 and 6). The Medical Trust

\greement (Plaintiff's Ex. 4) and the Pension Trust

Agreement (Plaintiff's Ex. 2) permit the unions to cover

:heir officers and other employees by making payments

the Trusts. The appellee contended, and the District

Court found, that the aforementioned provisions of each

Trust Agreement were illegal under the provisions of

Section 302 (c) (5) of the Labor Management Rela-

jdons Act of 1947, and that the practices followed by the

trustees and the Unions in extending coverage to offi-

cers and other employees of the Unions were all illegal

Imder this statute.
!

Commencing in 1958, the trustees of the Medical

Trust extended certain benefits to retired painters who

inet certain minimum eligibility requirements, set forth

fiereinafter. The appellee contended, and the District

Ilourt found, that the extension of benefits to such re-

irees was not permissible under Section 302 (c) (5) of

he Labor Management Relations Act of 1947. Conse-
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quently, this case presents the following questions for

determination by this Court:

(a) Whether it is permissible, under the provisions of i

Section 302 of the Labor Management Relations Act I

of 1947, 29 USCA §186, for a labor union to provide

coverage for its employees, including its officers, by

making payments to a jointly administered med-
1]

ical trust and to a pension trust.

(b) Whether it is permissible, under the provisions of

Section 302 of the Labor Management Relations

Act of 1947, 29 USCA §186, for a jointly admin-

istered medical tiaist to provide, through insurance,

medical and hospital benefits for retired employees

who were beneficiaries of the Plan prior to their

retirement and upon whose work employer parties

to the collective bargaining agreement had made

payments to the Trust.

The appellee made payments to the two Trusts until

April, 1963 (Tr. 123, 1. 13-15). The appellant trustees
|

of each Trust counterclaimed for the amounts owed

from the appellee to each Trust for the period from

May 1, 1963, through August 31, 1964. The amounts

of such contributions owed for that period are not in

dispute (R. 63, 1.20-31).
j



i
The case also involves the appellee's liability for

liquidated damages to each of the Trusts, in accordance

with the ternis of the respective trust agreements ( Plain-

tif's Ex. 2, pp. 11 and 12, and Plaintiff's Ex. 12, pp. 10

and 11), which agreements are incorporated by ref-

Isrence in the collective bargaining agreement (Plain-

tiff's Ex. 1 )

.

I

STATUTE INVOLVED

Section 302 of the Labor Management Relations Act

Df 1947, 29 USCA §186, in relevant part, provides:

"(a) It shall be unlawful for any employer or

association of employers or any person who acts as a

labor relations expert, adviser, or consultant to an
employer or who acts in the interest of an employer
to pay, lend, or deliver, or agree to pay, lend, or de-

liver, any money or other thing of value —
( 1 ) to any representative of any of his em-

ployees who are employed in an industry affect-

ing commerce; or

(2) to any labor organization, or any officer

or employee thereof, which represents, seeks to

represent, or would admit to membership, any
of the employees of such employer who are em-
ployed in an industry affecting commerce; or

( 3 ) to any employee or group or committee
of employees of such employer employed in an
industry affecting commerce in excess of their

nonnal compensation for the pvirpose of causing
such employee or group or committee directly or

indirectly to influence any other employees in

the exercise of the right to organize and bargain
collectively through representatives of their own
choosing; or



(4) to any officer or employee of a labor or-

ganization engaged in an industry affecting com-

merce with intent to influence him in respect

to any of his actions, decisions, or duties as a rep-

resentative of employees or as such officer or em-

ployee of such labor organization.

(b) (1) It shall be unlawful for any person to

request, demand, receive, or accept, or agi'ee to re-

ceive or accept, any payment, loan, or deliveiy of

any money or other thing of value prohibited by

subsection (a) of this section.

(c) The provisions of this section shall not be

applicable *

( 5 ) with respect to money or other thing of

value paid to a trust fund established by such

representative, for the sole and exclusive benefit

of the employees of such employer, and their

families and dependents (or of such employees,

families, and dependents jointly with the em-

ployees of other employers making similar pay-

ments, and their families and dependents):

Provided, That

(A) such payments are held in trust for the

purpose of paying, either from principal or

income or both, for the benefit of employees, ;

their families and dependents, for medical or j

hospital care, pensions on retirement or death

of employees, compensation for injuries or

illness resulting from occupational activity

or insurance to provide any of the foregoing,

or unemployment benefits or life insm-ance, ,

disability and sickness insm-ance, or accident |

insurance;

(B) the detailed basis on which such pay-

ments are to be made is specified in a written

agreement with the employer, and employ-



ees and employers are equally represented in

the administration of such fund, together
with such neutral persons as the representa-

tives of the employers and the representatives

of employees may agree upon and in the
event the employer and employee groups
deadlock on the administration of such fund
and there are no neutral persons empowered
to break such deadlock, such agreement pro-

vides that the two groups shall agree on an
impartial umpire to decide such dispute, or in

event of their failure to agree within a rea-

sonable length of time, an impartial umpire
to decide such dispute shall, on petition of

either group, be appointed by the district

court of the United States for the district

where the trust fund has its principal office,

and shall also contain provisions for an an-
nual audit of the ti"ust fund, a statement of

the results of which shall be available for

inspection by interested persons at the princi-

pal office of the trust fund and at such other
places as may be designated in such written
agreement^ and

(C) such payments as are intended to be
used for the purpose of providing pensions or

annuities for employees are made to a sep-

arate trust which provides that the funds held
therein cannot be used for any purpose other
than paying such pensions or annuities^ or

(6) with respect to money or other thing of

value paid by any employer to a trust fund es-

tablished by such representative for the purpose
of pooled vacation, holiday, severance or similar

benefits, or defraying costs of apprenticeship or

other training programs: Provided, That the re-

quirements of clause (B) of the proviso to clause

(5) of this subsection shall apply to such trust

funds."
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SPECIFICATIONS OF ERROR

1

.

The District Court erred in finding that the pre

visions of the Pension Trust Agreement providing fo

participation therein by Union officers and employee

designated by the Unions and their actual participatioi

therein, and payment by the Unions to said Pensioj

Trust on their behalf, and receipt thereof by said Per

sion Trust were illegal and in violation of Section 301

of the Labor Management Relations Act, 29 USCA §186

2. The District Court erred in finding that the pre

visions of the Medical Trust Agreement providing fo

contributions by the Unions on behalf of officers an(

employees designated by the Unions, and the paymei]

by said Unions and receipt thereof by the Medical Trusi;

were illegal and in violation of Section 302 of the Labo

Management Relations Act, 29 USCA §186.

3. The District Court erred in finding that the prac

tice of the Trustees of the Medical Trust in providin

coverage for retired journeymen and their dependeni

was illegal and in violation of Section 302 of the Labo

Management Relations Act, 29 USCA §186;

4. The District Court erred in finding that the ben^

fits provided for such retired employees and their wivfj

were provided for by "exti-a assessments" now bein

paid by employers.



5. The District Court erred in finding that the Ap-

)ellee would be guilty of a criminal offense in making

)ayments to the Pension Trust and to the Medical Trust.

6. The District Court erred in enjoining the tnistees

;»f the Pension Tinast from demanding, collecting, receiv-

ng or attempting to collect or receive from Appellee

my money or contributions, and in failing to enter

udgment for said trustees of the Pension Trust in ac-

jiordance with their counterclaim.

7. The District Court erred in enjoining the trustees

if the Medical Trust from demanding, collecting, re-

eiving or attempting to collect or receive from Appellee

ny money or contributions, and in failing to enter

udgment in favor of said tnastees of the Medical Trust

II accordance with their counterclaim.

8. The District Court ererd in denying Appellants'

lotion to amend the judgment.

SUMMARY OF ARGUMENT

Section 302 of the Labor Management Relations Act

if 1947, 29 USCA §186 does not prohibit unions from

iroviding coverage for their officers and other employ-

es under medical-hospitalization trusts orpension trusts

lat are jointly administered by employer trustees and

tnployee trustees in compliance with the statute. Un-

)ns may be treated as employers for the purpose of
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making appropriate payments to such trusts to provide

such coverage, but the unions have no voice in the se-

lection of employer tioistees.

Health and welfare benefits may lawfully be pro-'l

vided by trustees of a jointly administered welfare trust

to retired employees if such retired employees were I

covered under the trust prior to their retirement. The

word "employees," within the meaning of Section 302.

necessarily includes former employees of conti'ibuting

employers, as well as presently active employees. j

ARGUMENT

I.

THE DISTRICT COURT ERRED IN FINDING THAT THE

PROVISIONS OF THE TRUST AGREEMENTS AUTHORIZ-

ING COVERAGE OF UNION EMPLOYEES WERE ILLEGAL,

AND IN FINDING THAT THE PRACTICES OF THE TRUST-f

EES AND THE UNIONS IN THIS RESPECT WERE PROHIB-

j

ITED BY SECTION 302 (c) (5) OF THE LABOR MANAGE-!

MENT RELATIONS ACT OF 1947.

(a) Preliminary Statement and Background.

The leading precedents on this and the retired em-

ployee question now are the decisions of the Court of

Appeals for the Eighth Circuit in Blassie v. Kroger Co.,

F2d , 59 LRRM 2034, and Local 688, Interna-

tional Brotherhood of Teamsters v. Townsend, F2d
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, 59 LRRM 2048. These cases had not been decided,

of course, at the time the District Judge rendered his

opinioii in the instant case. As a matter of fact. Judge

Kilkenny rehed in part upon the opinions of District

Judge Harper in the Blassie and Townsend cases in

^rriving at the conclusion that coverage of union em-

iloyees was improper under the statute. (See Opinion,

R. 80, 1. 2-6.) The Court of Appeals for the Eighth Cir-

cuit reversed the District Couit on both counts, holding

that coverage of union officers and employees by a

iointly administered trust did not violate the statute,

jnd also holding that it was permissible to extend health

md welfare benefits to retired employees who had been

tovered by the plan prior to their retirement. Blassie v.

Kroger, supra, and Local 688, International Brother-

hood of Teamsters v. Townsend, supra.

While the foregoing decisions are the leading au-

Jiorities in this field, it is also interesting to note that

'n Sanders v. Birthright, 172 F Supp 895, 899, a welfare

rust agreement provided that "Individuals eligible for

^roup insui'ance are * * * (d) Employees of the Union,

lot herein otherwise specified." The District Court in

Jiat case noted that the trust agreement "* * * in all

ways complied with the statutory requirements set out

jn Section 302 (c) (5) * * *."

In the instant case, the Pension Trust Agreement
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(Plaintiff's Ex. 2, at p. 2) includes the following pro-

vision:

"It is understood that the Union party to this

agreement may be considered an employer here-

under if permitted by law or governmental regula-

,

tions to be so considered with respect to employees i

directly employed by such Union in its own affairs;

'

provided, however, that the Union shall be consid-i

ered as an employer hereunder in such event for the i

sole purpose of being able to include its employees as i

beneficiaries of this Pension Plan and shall not be

considered as an employer for purposes of the obliga-

tions and rights reserved to employers otherwise de-

fined herein and, provided, further, that only union

employees who occupy positions in which they di-

rectly participate in the furtherance of the business

of the Union may be so included as distinguished

from clerical or stenographic employees."

The testimony of Mr. Eggimann established that the^

Unions are paying to the Pension Ti-ust on the samej

basis as painting contractors — i.e., at the rate of teni

cents per hour worked by the union employees (Tr.

132, 1. 21, to Tr. 133, 1. 2), and that union employees

are treated the same as employees of contractors under

the Pension Plan (Tr. 131, 1. 6-15).
|

The Medical Trust Agreement ( Plaintiff's Ex. 4, at

p. 2) contains language practically identical to that

above quoted from the Pension Trust Agreement with

respect to the Unions' being treated as employers forj

the limited purpose of covering their employees. The
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iMedical Ti-ust also provides, on page 2, for "Associate

Emplo3'ees", defining such employees as "employees

of the Union and employees who are outside the bar-

gaining unit represented by the Union and whom the

Union or employer elects to cover on a uniform non-

selective basis, as determined by the Trustees." Further

the Medical Trust Agreement (Plaintiff's Ex. 4, at pp. 6

and 7) provides that the tnastees shall have the power

and duty to

"()) Establish and fix a monthly amount to be
contributed to the fund for and on behalf of 'associ-

ate employees'. Such amount shall be commensui'ate
with the insurance premium charged to provide in-

surance coverage for employees within the bargain-
ing unit. The Union, however, may elect to make
payments on an hourly basis in the same amounts
as provided by the collective bargaining agreement
for those employees who occupy positions in which
they directly participate in the furtherance of the
business of the Union, as distinguished from clerical

or stenographic employees."

j
It is apparent that the Medical Ti-ust permits the

employers to cover employees other than painters by

laying the monthly amount fixed by the trustees to the

Trust. This, of course, is a common practice. The reason

or the provision permitting the Unions to pay on their

employees on an hourly basis rather than the monthly

lat fee was explained by Mr. Hen-le. As he testified

(Tr. 104, 1. 7 to Tr. 105, 1. 12), when payments are
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made on an hourly basis, a "reserve" of up to one

thousand hours may be accumulated by the employee

upon whom such payment is being made, while, if the

flat fee method is used, no reserve is accumulated for

the employee.

In summary, the Unions are permitted by the Med-

1

ical Trust to cover their employees by paying the flat

fee commensurate with the cost of insurance or they

may pay the same hourly rate as painting contractors.

If the flat fee method is used, the union employees do

not accvimulate any reserve, while if the other method^

is used, they may accumulate a reserve in the samei

manner as employees of painting contractors.

We have pointed out the foregoing features of the

two Trusts to show that there is no advantage or favori-

tism given to Union employees over painters working!

at the trade. The practice of providing coverage for Un-

ion officers and employees under Health and Welfare

and Pension Plans with the Union making appropriate

payments to the Trusts is of course very common. This

is understandable for obvious reasons. Union business!

representatives and financial secretaries come from the

rank and file membership of the Union. If they were

not serving the Union full-time, they would be working

with the tools of the trade, and their employers would

be making payments on then- hours worked to the re-
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spective Tiiasts. Consequently, as pointed out by Mr.

Hill (Tr. 141, 1. 21-25), if the Unions are denied the

fight to make pajments to the Trusts while these indi-

viduals are working for the Unions, members would be

iiscouraged from seeking such positions in their Unions.

Clearly, Congress did not intend this result. It is well

known that one of the reasons for the enactment of

:ertain provisions of the Labor Management Reporting

nid Disclosure Act of 1959 ( Landrum-Griffin Law, 29

USCA §§ 411-415) was to encourage democratic pro-

cesses in union affairs. This objective certainly would

lot be served by making the Union positions less at-

ractive by denying the individual members the same

Denefits which they would enjoy if they continued to

vvork at the trade.

We submit that it makes no difference whatsoever

jivhether the Union personnel, provided coverage under

•he Medical Trust or the Pension Trust, are considered

^s "officers" or not. See Blassie v. Kroger, supra at

12 , 59 LRRM 2045. In any event, these persons are

performing services for the Union and are paid by the

Jnion for those services.

(b) The Union as an Employer.

There is no question but that a Union may qualify

tatutorily as an employer. In Office Employes Interna-
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tional Union, Local No. 11, v. N.L.R.B., 353 US 313, the

United States Supreme Court held that the conclusion

that a union could be an employer under the statute

was "inescapable" (353 US at 318). However, as point-

1

ed out by the court in Blassie v. Kroger, supra, at

F2d , 59 LRRM 2044, this does not mean that the

Union has any voice in the selection of employer trus-i

tees. In the instant case, this conclusion is supported by

the specific language in the respective trust agreements,!

the effect of which is to limit the rights of the Unions!

to the making of appropriate payments to the Trusts to

provide coverage for their employees.
|

I

(c) Coverage of Union Employees Does Not Conflict

with Congressional Purpose

There is absolutely no indication that Congress had

in mind prohibiting the extension of coverage to Unionii

officers and other Union employees by welfare or pen-

sion trusts in the manner that this is accomplished in

the instant case. Congress did have certain evils or dan-

gers in mind when enacting this legislation, in 1947. It

appears that the immediate reason why Congress de-

voted its attention to this area was the demand by the

United Mine Workers for a welfare fund that would

be under the exclusive control of the Union, United',
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Uates V. Ryan, 350 US 299, 304-305; Arroyo vs. United

itates, 359 US 419, 426. It is clear that Congress feared

'the possible abuse by union officers of the power which

hey might achieve if welfare funds were left to their

ole control;" it was also concerned that "such funds

inight be employed to pei-petuate control of union of-

(icers, for political purposes, or even for personal gain."

\rroyo v. United States, supra, at 359 US 426. It is

qually clear that Congress felt that these potential evils

ir abuses would be prevented by the provisions it did

dopt, requu'ing that tiiist agreements specify the bene-

its to be paid and that there be joint administration

f these trusts by employer trustees and employee trus-

ees, with appropriate provisions to break deadlocks.

,
Certainly, permitting Union employees, including

ifficers of the Union, to participate in health and Wel-
ti

lare trusts and pension trusts on a basis no more favor-

ble than that accorded to other employees in the bar-

iaining unit does not constitute any part of an evil or

libuse which Congress was seeking to overcome. On the

lontrary, we submit that to deny such Union employees

he right so to participate would conflictwith the express

'olicy announced by Congress in 1959, as hereinabove

uggested.
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II.

THE DISTRECT COURT ERRED IN FINDING THAT THE

EXTENSION OF CERTAIN BENEFITS TO RETIRED EM-i

PLOYEES BY THE TRUSTEES OF THE MEDICAL TRUST

WAS IN VIOLATION OF SECTION 302 OF THE LABOR

MANAGEMENT RELATIONS ACT OF 1947.

(a) Preliminary Statement and Background.

The Medical Trust has existed since 1953, and prior

collective bargaining agreements have provided for em-

ployer payments to this Trust. (See Defendants' Ex. 3,

p. 15 — Area Agreement for 1959, 1960 and 1961, and

Defendants' Ex. 4, p. 15 — Area Agreement for 1956,»

1957 and 1958.) In 1958, the trustees of the Medical'

Trust obtained certain coverage for retired employees*

who met established minimum qualifications. These'

qualifying requii'ements are set out in the final rider to'

the 1963 insurance contract (Defendants' Ex. 1 ) and inj

the Booklet (Defendants' Ex. 16 at p. 22.) The mini-i

mum requirements for retired employees to be entitled

to coverage were as follows:

1

.

He must have been insured under the group pol-'

icy between the carrier and the Trust immediately

preceding his date of retirement;

2. On his retirement, he must

(a) have attained at least 65 years of age;
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(b) have completed at least 12 years of service

in the industry after attaining the age of

45 years;

(c) have had at least 12 months of coverage as

an active employee since January 1, 1955;

(d) be eligible for Social Security benefits;

(e) not be eligible for any benefits under the

Fund other than as a retired employee.

Perhaps the most important feature of the foregoing

•ligibility provisions is that which requires "at least

,2 months of coverage as an active employee since

anuary 1, 1955;". This requirement, alone, means of

lOurse that the retired employee would have had sub-

tantial payments made to the Trust by his employer or

[mployers prior to his retirement. Thus, the require-

jient set forth by the Court in Blassie v. Kroger, supra,

t F2d , 59 LRRM 2043, to the effect that retired

ersons provided coverage must have been employed by

n employer who contributed to the Trust on their work

; fully satisfied.

(b) Qualified Retired Persons are "Employees" within

Meaning of Statute.

Section 302 (c) (5) provides that the trust fund be
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established "for the sole and exclusive benefit of the

employees of such employer, and their families and

dependents ( or of such employees, families, and depend-

ents, jointly with the employees of other employers

making similar payments, and their families and de-

pendents)." Like the District Court in the Blassie case,

supra, the District Judge, here, considered that this

language precluded the extension of health and welfarei

benefits to retired painters, even though they had previ-

ously been covered by the Plan through employer pay-:

ments to the Trust. However, this reasoning is unsound

because, as pointed out by the Court of Appeals, in Blas-i

sie V. Kroger Co., supra, the statutory language does not

mean that employee benefits are to be confined to the;

period of an employee's active eraplojonent. Obviously.,

some of the benefits recognized as permissible by the

statute would not, by their veiy nature, be received

while the recipient was an active employee. We refei

here to unemployment benefits, disability and sicknes-

or accident insurance, vacation pay, severance pay, and.

of course, pensions.

The Court of Appeals, in the Blassie case, at F2c

, 59 LRRM 2041, observed:

"The ti-end of welfare plans toward the inclusion o:,

retired persons is a fact of today's industrial liff|

which needs no documentation here."
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Also, in this connection, see "Health Benefit Plans

Jnder Collective Bargaining" (Defendants' Ex. 23) and

he Monthly Labor Review article on page 841 of De-

endants' Exhibit No. 15.

(c) Comparison with Internal Revenue Code and Regu-

lations.

The language used in Section 302 (c) (5) of the

^abor Management Relations Act of 1947 is almost

ientical with the provisions of the Internal Revenue

'ode. Section 165 of the Internal Revenue Code of 1946

onferred a tax-exempt status upon a "trust forming

art of a stock bonus, pension, or profit-sharing plan of

n employer for the exclusive benefit of his employees

r their beneficiaries * * *." (Emphasis supplied) Under

lis statute, the federal tax regulation then applicable

lade it clear that the word "employees" included

former employees." Regulations 111, Section 29.23,

p) 1, provided as follows:

§ 29.23 (p)-l Contributions of an employer to an
employees^ trust or annuity plan and cornpensation

i under a deferred payment plan; in general. [ Empha-
! sis in original. ] Section 23 (p) prescribes limitations

upon deductions for amounts contributed by an em-
ployer under a pension, annuity, stock bonus, or

profit sharing plan, or under any plan of deferred

compensation. It is immaterial whether the plan
covers present employees only, or present and former
employees, or only former employees. Section 23 ( p

)

does not cover contributions which give the em-



22

ployee or forme?- employee present benefits such as

life insurance protection. The cost of such benefits

is deductible to the extent allowable under this sec-

tion 23(a). See § 29.165-6. [Emphasis supplied.]

Again this history was relied upon by the Court ol

Appeals in Blassie v. Kroger Co., at F2d , 5£

LRRM 2042, wherein the Court stated:'•>

"Some precedent is perhaps afforded by the fac^

that those provisions in the Internal Revenue Coder

which, for income tax exemption, require that k

pension or welfare tnjst be 'for the exclusive benei

fit of his employees' have been administrativley in

terpreted to include former employees."

The Com-t also stated, at F2d , 59 LRRM 2041

'Benefits after retirement are not an evil at whicl|

the statute was directed."

III.

THE DISTRICT COURT ERRED IN FINDING (R. 80, 1. 15

20) THAT BENEFITS PRESENTLY PAID TO RETIREES ANl

THEIR WIVES ARE PROVIDED FOR BY "EXTRA ASSESS

MENTS" NOW BEING PAID BY EMPLOYERS 1

As we have shown, no retired painter is being pre

vided benefits unless he has been a covered employe

under the Plan prior to his retirement. Also, the evi
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dence established that at the time of trial the Trust

|iad a "surplus" of "a little over $200,000" (Tr. 96, 1. 25

Tr. 97, 1. 4). The collective bargaining agreement

[Plaintiff's Ex. 1, p. 27) provided for employer pay-

nents of 12 cents per hour worked by each employee

jintil January 1, 1964, a)id for payments of 15 cents per
i

lOur for the remainder of the term of the agreement.

There was absolutely no evidence produced that any

noneys had been obtained by the Medical Trust by

"extra assessments" levied on the employers. This would

lot have been possible under the collective bargaining

igreement (Plaintiff's Ex. 1) or the Medical Tnist

V.greement (Plaintiff's Ex. 4) and we therefore respect-

ully submit that this finding was improper and should

lot have been made. We contend, of course, that in any

vent the validity of the providing of benefits to retirees

inder the qualifying requirements established by the

rustees is perfectly clear.

IV.

THE DISTRICT COURT ERRED IN FINDING THAT IT

WOULD BE A "CRIMINAL OFFENSE" FOR THE APPELLEE

TO MAKE PAYMENTS TO THE MEDICAL TRUST AND THE

PENSION TRUST, AND IN DENYING APPELLANTS' MO-

TION TO AMEND THE JUDGMENT.

' Here, we contend, of course, that the provisions of

tie trust agreements in the particulars attacked by ap-
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pellee were perfectly lawful and that employer pay-

ments called for by the collective bargaining agreement

to each of the Trusts also are perfectly lawful. In addi-

tion, it would appear that the tenninology used in the

judgment (R. 87, 1. 1-6), in stating that the appelleei

"would be guilty of a criminal offense" in making the

payments is improper, in that it amounts to a pre-judg-,

ment of the penal provisions of Section 302. Section 302[

provides for penalties for wilful violations only. We sub-

mit that there was no occasion in this civil proceeding

to make such a determination relative to the penal sanc-J

tions.

THE DISTRICT COURT ERRED IN ENJOINING THE TRUS-4

TEES OF THE PENSION TRUST AND THE TRUSTEES OP

THE MEDICAL TRUST FROM COLLECTING PAYMENTS

FROM THE APPELLEE, AND IN FAILING TO ENTER JUDG-

MENT IN FAVOR OF THE RESPECTIVE TRUSTEES OR

EACH TRUST ON THEIR COUNTERCLAIMS

If the District Court was in error in finding thai

Section 302 was violated by permitting coverage oil

Union employees or by extending benefits to retired em

ployees, the trustees of the two trusts automaticalh

would be entitled to recover judgment on their counter
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claims. The amount due from the appellee to the appel-

lant trustees of the Pension Trust for the period May 1,

1963, through August 31, 1964, was agreed to be $177.55

(R. 63, 1. 20-27). Sunilarly, it was agreed that if the

appellant trustees of the Medical Trust were entitled to

recover judgment against the appellee, the amount owed

was $251.83 for the period from May 1, 1963, through

August 31, 1964 (R. 63, 1. 27-32). The respective trust

agreements provided for liquidated damages in the sum

3f $10.00 a month or 10% of the contributions owed,

whichever is the greater, where employers failed to file

:'eports or make payments to the Trusts ( Plaintiff's Ex.

i, p. 1 1, and Plaintiff's Ex. 4, pp. 10-11). Here, the plain-

iff admitted in the pretrial order that he had failed

|tO file reports or make payments to either Trust since

\pril, 1963 (R. 63, 1. 20-22). Consequently, under the

ormula above set forth, the appellee is liable to the

;rustees of each Trust in the sum of $160.00, as liquidat-

ed damages for the period involved.

CONCLUSION

In conclusion, the appellants respectfully submit

hat it is clear that neither the provisions of the two

pnst agreements permitting coverage of Union em-

iloyees, nor the practices of appellants in this connec-
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tion violate the statute; that it is also clear that the ex-

tension of benefits to qualified retired employees does not

violate the statute; that therefore the judgment of the

District Court should be reversed with respect to these

matters and the cause remanded, with directions to

enter judgment in favor of the appellant trustees on

their counterclaims.

Respectfully submitted,

PAUL S. HYBERTSEN

DONALD S. RICHARDSON

GREEN, RICHARDSON, GREEN & i

GRISWOLD

Attorneys for Appellants.
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I certify that, in connection with the preparation of

-his brief, I have examined Rules 18 and 19 of the

[Jnited States Court of Appeals for the Ninth Circuit,

md that, in my opinion, the foregoing brief is in full

ompliance with those rules.

DONALD S. RICHARDSON

Of Attorneys for Appellants
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APPENDIX

'age of Transcript of Record Showing Exhibits

Exhibit Offered
Number Identified and Received

naintiff's:

No. 1 10 10
No. 2 10 10

No. 3 10 10
No. 4 10 10
No. 7-A through 11-A 92 92
No. 13 85 86
No. 14 86 86
No. 15 87 87
No. 16 134 134
No. 25 133 133
No. 26 88 88
No. 27 88 89
No. 28 through 32 128 130
No. 33 134 134
No. 40 19 20
No. 41 through 43 11 12
No. 45 and 46 12 13

No. 48 161 162
No. 49 11 12

)efendants'

No. 1 97 98
No. 2 and 2-A 135 136
No. 3 139 139
No. 4 140 140
No. 5 132 132
No. 6 99 100
No. 7 101 101
No. 8 100 100-101

No. 9 through 12 135 135
No. 14-A 124 124
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No. 14-B 125 125
No. 15 136 136-137 (as offer

of proof)

No. 16 103 104
No. 17 through 19 149-150 150-151

No. 20 101-102 102
No. 21 102 102-103

No. 23 137 137
No. 24 98-99 99
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and the Declaratory Judgment Act, 28 U.S.C.A. 2201.

This court has jurisdiction under 28 U.S.C.A. 1291.

STATEMENT OF THE CASE

Appellee cannot accept the proposition that this case

involves two typical trusts and that all this court has

to decide is the abstract question of (a) whether it is

permissible under Section 302 of the Labor Manage-

ment Relations Act for a labor union to provide cover-

age for its employees by making payments to a jointly

administered medical trust and to a pension trust; and

(b) whether it is permissible for a medical trust to

provide medical benefits for retired employees who v/ere

beneficiaries of the plan prior to retirement. We do not

believe that the problem is that simple but that a de-

tailed examination of the facts and documentary evi-

dence is necessary. Hereafter in this brief plaintiff's ex-

hibits will be referred to as "Ex. —", defendants' ex-

hibits as "Defend. Ex. —," and the collective bargain-

ing agreement, plaintiff's Ex. 1, as the "contract" and

the page numbers of exhibits will be inclusive.

Factual Background and Discussion

of Pertinent Documents

The basic instrument in this controversy is the Con-

tract, Ex. 1., which is an agreement entered into by

"chapters" representing members as employers and

"unions" representing members as employees." In ad-

dition individual painting contractors not members of

any chapter, hereinafter referred to as "non-member



signatories" and so referred to in Ex. 1, could become

parties to the Contract by proper application to the

appropriate local joint committee and by signing a

document agreeing to be bound by all the terms there-

of. The procedure to be followed is set forth in Ex. 1,

Article X, pp. 35-36. Plaintiff was not a member of

any chapter and became bound by the Contract by

executing the appropriate document, Defend. Ex. 14a

and 14b, dated February 19, 1962. It should be noted

that at the time plaintiff executed Defend. Ex. 14a and

: 14b the two trust indentures had not been formulated

'and that plaintiff was not a member of any chapter.

Ex. 1 is one of a series of collective bargaining agree-

ments between the same parties and clearly indicates

that it was executed for the sole purpose of establishing

the working relationship between employers and their

employees and not for the benefit of the Unions and

their officers.

"PURPOSE

The purposes of this Agreement are to estab-

I

lish harmonious relations and uniform conditions

of employment and a Medical-Hospital Plan and

1 Pension Plan between the parties hereto, to pro-

mote the settlement of labor disagreements by con-

ference and arbitration, to prevent strikes and

lockouts, to utilize more fully the facilities of the

Apprenticeship Training and Promotion Program.

"To Promote efficiency and economy in the

performance of Painting and Decorating work, to

formulate and establish Joint Committees as di-

rected under Article IX in this Agreement, and

generally to encourage a spirit of helpful coopera-



tion between the Employer and Employee groups

to their mutual advantage and the protection of

the investing public." Ex. 1, p. 3.

Further:

"The term 'Employer' shall be defined to mean
any individual, firm, co-partnership, or corpora-

tion whose principal business is that of painting

and decorating or drywall application and who
shall employ at least one journeyman and who
shall at all times maintain a permanent address as

a principal place of business." Ex. 1, Article II,

p. 4.

Besides the usual provisions for wage and working

conditions Ex. 1 provides by Article VIII for certain :

"Fringe Benefits": a Medical-Hospitalization Plan, Sec-

tion 1, p. 27, and a Pension Plan, Section 2, p. 28,
,

both of which trusts, when formulated, are incorporated
)

into Ex. 1 by reference.
j

The Medical-Hospitalization Plan requires each em-

ployer to pay a certain sum per hour per man into a

trust. The Pension Plan provides that every employer

"as defined herein" is obligated to pay a certain sum

per hour per man into the trust. The third paragraph

provides for deposit into escrow of the agreed contribu-

tions, the terms of the trust not having been agreed

upon at the time Ex. 1 was formulated.

In addition to providing certain fringe benefits, the

Contract provided for the formation of local joint com-

mittees (Ex. 1, Article IX, pp. 30-35). Local joint com-

mittees, of which defendant Portland Area Joint Com-



mittee is the joint committee having territorial juris-

diction in the geographic area in which plaintiff oper-

ated his business, consisted of six members, three rep-

resenting the employers and three representing the Un-

ions. Expenses were to be borne equally but actually

all funds were provided by the employers and were

derived from the issuance of shop cards. Agreed Facts,

par. 7, p. 4, R. 60. Besides providing the machinery

whereby employers not members of Chapters could

become parties to the Contract as hereinbefore ex-

plained, one of the functions of joint committees was

to provide funds for the enforcement of "this Contract"

and "the amount incurred for legal fees and expenses

in connection with the above matters ... as well as

the cost and expenses of any disciplinary committee in

connection with the administration of this Agreement,

and for such other expenses as may be incurred in con-

nection with causing the observance of this Agreement

by the parties hereto," (Ex. 1, pp. 30-31). Thus the lo-

cal joint committee was the vehicle designated for en-

forcing the provisions of the Contract, including the

Pension and the Medical Trusts. The provisions of this

Contract providing for the formation of a Medical

; Trust specifically charge the local joint committee "with

the responsibility of carrying out the enforcement of

contributions," Ex. 1, Article VII, last full paragraph,

p. 27. Further, the joint committee was authorized to

settle local disputes and grievances and to discipline

the employers and the members of the Unions.

1 In addition the local joint committee was charged

with the duty of issuing certain "official identification
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2 was finally executed, employers and the Unions were

at loggerheads over the question of business reprenta-

tives participating in the Pension Trust, the negotiators

being H. C. Radatz and W. T. Boyd of Local 10, Clif-

ford E. Hines of Local 360, and Robert E. Davis of

1277, all business representatives, with Roy C. Hill in

the background (Tr. 20-26). According to Lowell A.

Brown, the coverage of business representatives was

resisted by the employers because not agreed to under

Ex. 1 and because of illegality, and insisted on by Roy

C. Hill. It is clear that the Union negotiators were

only interested in allowing business representatives to

participate.

From January 22, 1962 until the trust was finally

set up on December 15, 1962, contributions agreed to

be made by the employers were deposited under an es-

crow agreement with the United States National Bank.

On August 6, 1962, on the refusal of Lowell A. Brown

to provide forms on which the Unions could make de-

posits into the escrow. Local 10 secured a regular em-

ployer remittance form and made a retroactive deposit

into the escrow for six months, Ex. 28aa (Tr. 30-34). i

This was followed by retroactive deposit by Local 360,

Ex. 29w on August 20, and by retroactive deposit by

Local 1277, Ex. 31-u on August 23d (Tr. 34-35). Lo-
|

cal 724 did not contribute to the Pension Trust until •

September, 11, 1963, when Ralph V. Allison became

business representative, Ex. 30-1 and 30-m, because Roy

C. Hill refused to allow Don Lange, business represen-

tative, to participate (Tr. 49-50). Local 1902 did not

begin to contribute until March 16, 1963, when Roy



J. Dell became business representative and made retro-

active contributions for the period from December 1,

1962 through February 28, 1963, Ex. 32-k to 32-m.

Since Locals 10, 360, 1277 and 1902 were making

payments into the escrow along with the employers and

this condition could continue indefinitely because of

the adamant position of the business representatives, the

employers capitulated and the Pension Trust indenture

was executed December 15, 1962 (Tr. 34-37).

For the period from January 22, 1962, when Exhibit

A became effective, to date all contributions made by

the participating Unions into the Pension Trust, with

minor exceptions, some explained and some unex-

plained, were for the benefit of the business representa-

tives of the participating Unions and in addition Local

10 made contributions for the benefit of Robert E.

Lewis, Financial Secretary. All of these participants

were officers of the Union (Ex. 45 and 46). No formal

notice of election by the Unions to cover any specific

person was ever given to the trustees by the Union, the

monthly reports showing contributions for specifically

named individuals being deemed sufficient. The rules

and regulations for the Pension Plan, Ex. 3, provide

for pensions beginning January 1, 1965. Employees of

the Unions and employees of employers had the same

rights both as to past service credit and contributory

service credit. Otherwise the document is unimportant.
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The Medical Trust, Ex. 4

A Medical Trust had been in existence since May
13, 1953, see preamble Ex. 4, p. 1. Unions were given

the right to elect to cover their "officers, representa-

tives and employees" on the same terms as regular

employees under the "Amended Memorandum to Trust

Agreement" dated March 20, 1957. See Defend, Ex. 8,

Amended Memorandum to Trust Agreement, p. 2, so

that employees of Unions were being covered by a

Medical Trust on January 22, 1962, and even though

the Medical Trust, Ex. 4, was not executed until De-

cember 15, 1962, no administrative problems arose,

since the Unions continued to make payments to the

existing trustees for their employees at the fixed rate

of $13.50 per employee per month, and the employers

continued to make payments to the existing trustees

but at the increased rate per man per hour of 12c as

provided by Ex. 1.

While the legality of covering Union employees un-

der the Medical Trust was questioned by the employ-

ers, it would appear that the main controversy was over

the coverage of business representatives of the Unions

under the Pension Trust, probably because Union em-

ployees were being covered under the existing trust. In

any event both trust documents were agreed upon De-

cember 15, 1962.

The present Medical Trust provides coverage for

two categories of employees, namely:

"Section 2. EMPLOYEE. The term 'employee'

as used herein shall mean any painter, decorator.
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drywall taper or paperhanger who is represented

by the Union as defined herein and is employed
by an employer as defined herein.

Section 3. ASSOCIATE EMPLOYEES. The
term 'associate employees' shall mean employees

of the Union and employees of employers who are

outside the bargaining unit represented by the Un-
ion and whom the Union or employer elects to cov-

er under this trust fund on a uniform non-selective

basis, as determined by the Trustees. Associate

employees shall also include employees represent-

ed by the Union that are employed by federal, state

and municipal governments or agencies or subdi-

visions thereof." Ex. 4, Article I, Sections 2 and 3,

p. 2.

The first category, "employee," covers all painters, pa-

perhangers, etc. actually doing the manual work, there

being various types of employers. Irrespective of type of

employer, all these employers paid into the trust fund

at the rate of 12^ per hour per man during 1962 and

1963 and 15^ per hour during 1964. This was a con-

tractual obligation prescribed by Ex. 1. As to category

two, "Associate Employees," employees of Unions and

; employees of employers outside the bargaining unit

{ such as clerical help, etc., coverage was at the whim of

the Union and the employer. The Union and the em-

ployer had no contractual obligation whatsoever to pro-

vide coverage for this class of employee and each had

[

the right to elect just what employees should be cov-

ered, the only limitation being that they must be within

the definition of "Associate Employee."
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Ex. 4 provides for a different scale of payment for

associate employees from the rate per hour fixed by Ex.

1, namely:

"(i) Enter into contracts or procure insurance

policies . . ., and to terminate, modify or renew

any such contracts or policies and to exercise and

claim all rights and benefits granted to the Trustees

or the fund by any such contracts or policies. Any

such contract may be executed in the name of the

fund, and any such policy may be procured in such

name.

(j) Establish and fix a monthly amount to be

contributed to the fund for and on behalf of 'asso-

ciate employees'. Such amount shall be commen-

surate with the insurance premium charged to pro-

vide insurance coverage for employees within the

bargaining unit. The Union, however, may elect to

make payments on an hourly basis in the same

amounts as provided by the collective bargaining

agreement for those employees who occupy posi-

tions in which they directly participate in the fur-

therance of the business of the Union, as distin-

guished from clerical or stenographic employees."

Ex. 4, Article III, Section 1 (i) and (j), pp. 6-7.

Thus, the Unions, besides having the option as to

what officers and employees should be covered, also

had the option of covering their employees either on a

flat fee $13.50 per month during 1962, or at the em-

ployer rate, 12^' per hour per man during 1962, except

that as to clerical help coverage must be at the flat fee

rate.

Locals 10 and 360 elected to cover their officers,
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treasurer, and business representative at the flat fee

rate, Ex. 7a-cc and Ex. 8a-cc.

Locals 724 and 1902 elected to cover their business

representatives on a per hour basis, Ex. 9a-m and 11-

a-n.

I'

Local 1207 first elected to cover its business repre-

sentative on a per hour basis and then on March 8,

1963 shifted to a flat fee, Ex. lOa-cc.

I On the basis of 180 hours per man per month pay-

ments on a per hour basis would amount to $21.60 per

month as against a flat fee of $13.50. This disparity be-

came larger in 1964 when the rate advanced to 15^

per hour. According to Joseph H. Herrle there was an

advantage to the beneficiary if payments were made on

an hourly basis as the beneficiary would have automatic

coverage for six months if his employment was termi-

nated. Joseph H. Herrle further testified that the flat

fee per month payments generally covered the insurance

cost, although occasionally there was a lag in raising

the flat fee contribution to equal increased premium

charge.

As disclosed by Ex. 7a-7cc, 8a-cc, 9a-n, lOa-r and

I

lla-n, contributions were made to the Medical Trust by

i the same Unions and on behalf of the same people as

j
were made by these Unions to the Pension Trust, ex-

' cept that Local 10 contributed to the Medical Trust for

the benefit of Thelma Corson, Jean Taylor and Patricia

Nelson, stenographers, and likewise contributed for the

benefit of Roy C. Hill from May 1, 1962 through Octo-

ber, 1963, Ex. 7a-7u, even though his employment by

Local 10 was terminated June 1, 1962.
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Coverage for Retired Employees and their

Wives under the Medical Trust

The present industry contract, Ex. 1 and its two

predecessors, Defend. Ex. 4 and 3, in providing for the

creation of a medical trust made no reference to cov-

erage for retired employees. The claim by appellants

of the right to cover retired employees is based on a

resolution of the trustees dated January 15, 1958, De-

fend. Ex. 7, wherein retired employees were to be given

the identical coverage provided for working members.

This resolution was subject to ratification by the local

Unions and the employers' association. There is no evi-

dence of such ratification but on June 1, 1958, a rider

was attached to the existing insurance policy which

was signed by six of the eight trustees, Defend. Ex. 24.

While the resolution. Defend. Ex. 7, provided that re-

tired employees were to be given the identical coverage

provided for working members, the coverage actually

provided for these retirees was less extensive than that

provided for working employees.

As heretofore pointed out, the Medical Trust Agree-

ment, Ex. 4, was not agreed upon until December 15,

1962, and makes absolutely no reference to coverage for

retirees. During the period from April 15, 1962 to De-

cember 15, 1962, while the Medical Trust indenture was

being negotiated, there was no discussion between the

employers and employees as to coverage for retirees

and in fact Lowell A. Brown and at least one of the

then existing trustees representing the employers, Wil-

liam E. Walker, did not know that the retirees were

actually being covered. While Ex. 4 purports to be an
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amendment to the previous trust indenture, it was com-

plete in itself and would supersede all resolutions such

as the resolution of January 15, 1958, Defend. Ex. 7, so

that there is absolutely no basis for present coverage of

retirees.

Appellee raised this point of lack of authority in

the Pretrial Order, Plaintiff's Contentions 3, p. 5, R.

60, as follows:

"3. That, contrary to the provisions of the Con-

tract (Plaintiff's Exhibit 1) and the Medical Trust

Indenture (Plaintiff's Exhibit 4), the Medical Trust

is providing certain medical benefits for retired

painters and their dependents who meet the qual-

ifications outlined in the Hospital-Medical Plan

(Plaintiff's Exhibit 5) . . .

"

Since the resolution of January 15, 1958 was never

ratified by any Union or by any Chapter the execution

by six of the eight trustees of the insurance rider pro-

viding limited coverage for retirees effective June 1,

1958, Defend. Ex. 24, was wholly unauthorized and

null and void. Further, even if the resolution of January

15, 1958 had been ratified as required, the Contract, Ex.

' 1, formulated approximately April 15, 1962, and the

Medical Trust Indenture, executed December 15, 1962,

would supersede and render nugatory all resolutions of

the trustees and plans promulgated by the Administra-

|tor that were inconsistent therewith. A reference to the

Medical Trust Indenture, Ex. 4, Sections 3 and 4, p.

j2, shows that it provides coverage for two definite class-

es of employees, neither of which could possibly in-

clude the retirees.
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The trial court could have and this court could well

stop here and hold the practice of providing coverage

for retirees void for lack of authority. We believe that

if this court proceeds to express an opinion on the ab-

stract question of whether coverage is permissible for

retirees under a Medical Trust it will in effect be de-

termining a moot question.

Admittedly the trial court did not pass on the ques-

tion of authority but it likewise did not pass on the

broad abstract issue discussed by appellants and the

various amici curiae in their briefs, but, as we shall

point out later in this brief, based his opinion on a very

narrow factual finding, which may explain the failure

to rule on the question of lack of authority raised by

appellee at the trial.

General Approach

With reference to active Union employees partici-

pating in trusts we have three District Judges: Roy W.

Harper, Chief Judge of E. D. Missouri E. D., Eighth

Circuit, in Kroger v. Blassie, 225 F. Supp. 300, and

Local No. 688 v. Townsend, 229 F. Supp. 417; Dudley

B. Bonsai, S. D. New York, Second Circuit, in United
'

States Trucking Corporation v. Strong, 299 F. Supp.

937; and John F. Kilkenny, District of Oregon, holding

that such participation is illegal. On the other hand we

have three Circuit Judges of the Eighth Circuit: Mar-

ion C. Matthes, Harry A. Blackman, and Albert A.

Ridge, holding to the contrary, 345 F(2)58 and 345

F(2)77. On participation in a medical trust by retirees

United States Trucking Corporation does not deal witli
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the subject and the ruling of Judge Kilkenny was lim-

ited to a particular situation—otherwise the divergence

of opinion is the same.

The Circuit Judges in Blassie v. Kroger, 345 F.2d 58,

say that they prefer "to approach our present task with

a construction policy favoring inclusion and benefits

where there is no positive statutory language or infer-

ence of exclusion, rather than one favoring exclusion

and a denial of benefits where there is no positive

language of inclusion," thus totally disregarding the de-

cisions of the Supreme Court and the plain language of

the statute and totally ignoring the holdings, particu-

larly in the Ninth Circuit, that the trustees are "repre-

sentatives" of the employees. We believe that this court

should interpret the statute, since there is no ambiguity,

in accordance with its plain English meaning as illus-

trated by decisions of the Supreme Court and this

court.

The first two specifications of error, 1 and 2, deal

with the legality of the Unions providing coverage for

their officers and other employees under a medical and

a pension trust and are dealt with under one heading

by appellants. We shall do likewise, taking the negative

of their Summary of Argument.

I

ARGUMENT

Section 302 of the Labor Management Relations

Act of 1947, 29 USCA 186, prohibits any employer from

paying or any representative of any employees from
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receiving money or things of value except under cer-

tain circumstances, subsection (c), of which the first

four provisions are not pertinent to this inquiry. Sub-

section (c)(5) contains the exceptions which appellants

contend and appellee denies allow Unions to contribute

for their officers and employees. The controlling langu-

age is:

"(a) It shall be unlawful for any employer ... to

pay . . . money . . .

(1) To any representative of any of his employ-

ees who are employed in an industry affecting

commerce ....

(c) The provisions of this section shall not be ap-

plicable . . .

(5) with respect to money or other thing of

value paid to a trust fund established by such i

representative for the sole and exclusive bene-

tit oi the employees of such employer, and

their families and dependants (or of such em-

ployees, families and dependents jointly with i

the employees of other employers making sim-
j

ilar payments, and their families and depend-
j

ents) : Provided, That (A) such payments are fj

held in trust for the purpose of paying, eitlier .

from principal or income or both, for the ben- i

efit of employees, their families and depend-

ents, for medical or hospital care, pensions on

retirement or death of employees, compensa-
j

tion for injuries or illness resulting from occu-

pational activity or insurance to provide any

of the foregoing, or unemployment benefits or

life insurance, disability and sickness insur-

ance, or accident insurance; (B) the detailed
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basis on which such payments are to be made
is specified in a written agreement with the

employer, and employees and employers are

equally represented in the administration of

such fund, together with such neutral persons

as the representatives of the employers and
the representatives of employees may agree

upon . . . .

"

In Blassie v. Kroger, supra, the circuit court, in

dealing with a medical trust, simply held that there was

nothing in the statute that would bar participation "of

genuine non-officer employees of the Union and that

this agreements coverage of the employees is not im-

proper" and then went on to say that coverage for

officers if on no better basis than afforded others

would not be improper. Assuming that a pension trust

was involved, the ruling would undoubtedly be the

same. Now in the instant case who are the participants

in the Pension Trust? As far as defendant Local 10 is

concerned the participants were the four business repre-

sentatives and the financial secretary, all officers of

the local, and two journeymen when they attended a

Union covention. As far as the other Unions are con-

cerned it was the business representatives and some

I

minor unexplained coverage for other individuals. As

far as the medical trust is concerned the same people

were covered and in addition from time to time three

stenographers were covered by Local 10. Just who are

the representatives of the industry employees and who

I

are the representatives of the Union employees in the

'administration of the two trusts? It is the business
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representatives, officers of the Unions, who negotiated

the terms of the two trusts for their own personal

benefit and these same four business representatives

ended up as employee trustees under both trusts. Fur-

ther, under the Pension Trust the determination as to

who should participate was not only decided by the

Union but was restricted to those who participated in

the "furtherance of the business of the Union ... as

distinguished from clerical and stenographic employ-

ees." Under the Medical Trust coverage likewise de-

pended wholly on the whim of the Union and in actual

practice we find the same coverage as in the Pension

Trust for officers and coverage by Local 10 of three

stenographers. Would the Eighth Circuit under this set

of facts find that the trusts were not in conflict with

the Act?

The brief of appellants and particularly the briefs j

of the various amici curiae make intensive reference to r

Congressional debate and the Internal Revenue Code |

and regulations thereunder. We say once and for all (

that so far as participation in either trust by officers
;

of the Unions is concerned, such reference has no bear- ]

ing on our problem. Nowhere in any debate can we find

any reference to coverage for Union officers and it

would come as a distinct shock to the Congressmen

who enacted the original Act in 1947 to learn that they

had created a law which would allow Union officers

acting as representatives of the employees of the indus-

try in question to negotiate trusts in which they were

the main beneficiaries so far as the Unions were con-

cerned and then acting as trustees for themselves.
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Moreover, the comfort that the Eighth Circuit takes

in the Internal Revenue Code, Section 165(a)(3) B and

(4) of the 1939 Code and Section 401(a)(3) B and (4)

of the 1954 Code, which, in allowing an exempt status,

permit the inclusion of officers if tliere is no discrimin-

ation in their favor is a two-edged sword. If there is

no discrimination between the officers and other em-

ployees the Trusts do not violate the Act, but what if

there is discrimination such as here where the only

persons participating in the Pension Trust are the busi-

ness representatives and the financial secretary—in fact

coverage for menial employees is forbidden, and where

the Union has the power to select whom it may choose

for coverage in the Medical Trust and selects the busi-

ness representatives, and in the case of Local 10 not

only the business representatives but ex-business rep-

resentative Roy Hill, and some clerical help, with the

Unions empowered to give and in at least two in-

stances, giving, a better deal to their officers than to

clerical help, viz., making payments on an hourly basis

rather than a flat fee (See Ex. 4, Article III (j) p. 6).

This is a clear-cut case of discrimination and on the

reasoning of the Eighth Circuit the Trusts violate the

Act and are illegal.

I Apart from the plain and unambiguous language

that "employees of such employers . . . or . . . jointly

Iwith the employees of other employers making similar

payments . . .
." means simply industry employees,

cases interpreting the Act lead to the same conclusion.

I That the trustees, or at least the employee trustees,

were representatives of employees and that the term
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did not refer to "exclusive bargaining representatives"

of employees, was enunciated by Judge Learned Hand

and quoted with approval by the Supreme Court in

U. S. V. Ryan, 350 U. S. 299, 76 S. Ct. 400, 100 L. Ed.

335 (1956):

"We agree with Judge Hand that in using the

term 'representative' Congress intended that it in-

clude any person authorized by the employees to

act for them in dealing with their employers."

All cases subsequent thereto are in accord. We spe-

cifically call attention to two decisions of this Circuit:

Sheet Metal Contractors v. Sheet Metal Workers,

248 F.2d 307; Cert, denied 355 U.S. 924, 78 S.

Ct. 367, and

Local No. 2 v. Paramount Plastering, 310 F.2d 179.

Cert, denied 372 U.S. 944.

In Sheet Metal this court said at page 315:

"It is said that the trustees were not repre-

sentatives of employees because they were trustees

of a welfare fund, and were not acting as repre-

sentatives of either union or employees since they .

had fiduciary duties in connection with a trust

fund. We think that a mere reading of §302 dem-

onstrates the fallacy of any such position. If that i

section, as Essex suggests, means that 'trustees of

a fund' are for that reason not representatives

within the meaning of the Act, then part 5 of sub-

division (c) was wholly unnecessary and all the

careful statement of an exception found there

would be wholly meaningless. For the exception

does not follow from the mere fact that there are

trustees of a fund, but the fund must be subject to
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all the detailed limitations there stated. But the de-

cision in United States v. Ryan brushed away all

such narrow notions of the meaning of the term

'representatives' as that used in Essex."

We also refer the court to Arroyo v. United States,

359 U.S. 419, 3 L. Ed. (2) 915, 79 S. Ct. 864 (1959)

which clearly holds that the Congress intended to de-

fine "with specificity" the lawful purposes of a Section

302 trust; to U. S. v. Ryan, 350 U.S. 299, 100 L. Ed.

335, 76 S. Ct. 400 (1956), which holds that any trust

not coming under the express letter of the exception

is "malum prohibitum"; to Upholsterers' International

V. Leathercrait Furniture, 82 F. Supp. 570 (E.D. Pa.

1949) which approves the contention that a trust does

not come within the exception unless it is for the "sole

and exclusive benefit of employee members"; and to

U. S. Trucking Corporation v. Strong, 239 F. Supp.

937. While U. S. Trucking v. Strong, supra, is a decision

of a District Court, the reasoning of the court in hold-

ing a provision of a pension trust providing for partic-

ipation by Union employees as well as employees of the

industry was illegal is interesting and persuasive since

it attacks the problem from a viewpoint different from

that of most of the cases. The court called attention

|to the fact that collective bargaining becomes a snare

and a delusion if the employer is allowed to sit on

both sides of the bargaining table and that for the

same reason a labor organization may not sit on both

sides of a bargaining table if it be deemed an em-

ployer for the purpose of a pension trust. It must act

solely for the industry employees it represents; for it to
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act in its official capacity as an employer would pre-

sent a conflict of interest. The court further concluded:

"Under the facts here, the Union is actin<^ as i

labor organization and not as an employer.

"Since the Union is a labor organization and

not an employer for the purposes of Section 302

(c)(5), the exemption of Section 302 (c)(5) does

not apply, and payments by tlie trucking company
employers to the Pension Fund, and the receipt

thereof by the Trustees, violate Section 302(a)

and (b) ** * * n jg conceded that the Pension

Fund and its Trustees are, for the purposes of

Section 302, 'representatives' of the trucking com-

panies' employees. Indeed, the reasoning in Ryan
and the holdings in the subsequent cases of Me-
chanical Contractors Ass'n of Philadelphia v. Lo-

cal Union 420, 265 F.2d 607 (3rd Cir. 1959) and

Local No. 2 of Operative Plasterers and Cement t

Masons Int'l Ass'n v. Paramount Plastering, Inc.,
,

310 F.2d 179 (9th Cir. 1962) would require the
;

Court to reach such a conclusion even if the issue i

were in dispute.

"For the foregoing reasons, the Court holds that i

the Pension Fund does not come within the ex-

emption of Section 302(c)(5) and therefore pay- -

ments by employers to the Trustees of the Pension

Fund violate Section 302(a). From the effective .

date of the judgment to be entered herein it shall

be unlawful for the plaintiff to make payments to

the Trustees or for the Trustees to accept such

payments so long as the Union participates as an

'employer' in the Pension Fund." P. 941

And, finally, we believe the reasoning of Judge Harper

in Kroner and Townsend and of Judge Kilkenny in the
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instant case, is far more compelling than that of the

Circuit Court for the Eighth Circuit.

The argument that Union business representatives

and financial secretaries come from the rank and file

membership of tlie Unions and therefore if there were

, no pensions no one would want to become a business

representative is fallacious. In the first place an em-

ployee of the rank and file wants to become a business

representative because it is a better job and not such

hard work, and if the Union wishes to provide an in-

centive all Unions affiliated with the AFL-CIO can

set up their own pension and medical trusts just as

some other Unions do. The argument that there has

been no abuse of the two trusts is questionable where

we have Roy Hill covered long after his official status

with Local 10 had been terminated and four business

representatives occupying the status of both trustees

and beneficiaries in both trusts. We quote from Local

No. 2 v. Paramount Plastering, supra, at p. 186 and

191:

"It is perfectly true, as the union contends,

that there is not the slightest hint in the record

that any of the trust funds here involved 'has re-

sulted in bribes, kickbacks, slush funds, racketeer-

ing or union war chest; nor do [plaintiffs] assert

that this fund is under the sole control of the

union.' We accept that statement with gratitude

and happiness that it is true. But that does not

prove that the trust fund is 'not within the scope

of the evil which Congress intended to eliminate.'

We agree with appellees and Employing Plasterers'

Association of Chicago v. Journeyman Plasterers'
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Protective & Benevolent Society of Chicago, su-

pra, wherein the court stated:

" 'Section 302 is aimed primarly at the pre-

vention of possible abuse and not at providing a

remedy for abuse actully perpetrated. * * * Where

it is established that payment and acceptance is

between employer and "representatives" of employ-

ees, the issue in a suit for injunction becomes the

legality of the welfare funds as measured by the

statutory standards of administration.' (279 F.2d

at 97.) (Emphasis added.)" p. 186

"We do not quarrel in the slightest with the

laudable objectives of the trust amicably created by

labor and management in this case. We sympathize

with the efforts of both labor and management to

solve a vexing industry problem. But like so many

of such present day problems, our duty is to rule (

in accordance with that which the Congress

(quote) in its wisdom (end of quote) has seen

fit to enact. We cannot widen the door when the

door sill has been carefully tailored by the repre-

sentatives in Congress. The relief sought by the

appellants herein must be found in congressional i

and not judicial action." p. 191

The coverage of Union employees in a Pension and i

Medical Trust does not fall within the exception (c)(5)

of the Act, particularly where coverage is at the whim i

of the Unions, is grossly discriminatory, and is devised

for all practical purposes to benefit the Union officers

who negotiated the Trust Indentures.
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II

The District Court did not err in finding that the

practice of extending certain benefits to retired

employees by the Trustees of the Medical Trust

violated Section 302 of the Labor Managment Re-

I

lotions Act of 1 947
' and

Did not err in finding (R. 80, 1.15-20) that the

benefits presently paid to retirees are provided for

by extra assessments now being paid by employ-
ers.

Appellants have treated their Specification of Error

3 under the converse of the first of the above headings

as II and their Specification of Error 4 under a sep-

arate subsequent converse heading denominated III.

We will treat both of these specifications together and

deem a further review of the factual situation necessary.

I As heretofore stated, coverage for retirees was first

provided June 1, 1958, Defend. Ex. 24, and we have

heretofore pointed out that in our opinion this coverage

and all subsequent coverage was unauthorized and null

and void. If this court agrees with us, that is the end

pf the subject, but if the court believes that it is ob-

ligated to render an opinion on the actual practice now

being followed by the Medical Trust, as illustrated by

the rider. Defend. Ex. 24, it is necessary to consider

further facts relative to this coverage. The amount of

the payment to the insurance company to provide the

cost of covering retired employees and their wives was

obtained by figuring what the cost would be for these

retirees: 61 in 1962, Ex. 26, 57 retired men and 35
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cost of coverage after retirement. Now the Unions say

that the test is solely whether the retiree was a partici-

pant in the Plan prior to retirement and that whether

or not a portion of the payments made to the trust while

the retiree was actively employed was or was not in

contemplation of providing coverage after his retirement

is immaterial. Certainly under all the labor agreements

before this court : Ex. 1 ; Dedend. Ex. 4, dated February

1, 1956; Defend. Ex. 3, dated January 19, 1959; the

Trust Indentures, Ex. 4; Defend. Ex. 8, dated March

20, 1957; and amendment thereto dated March 20, 1957,

there is not the slightest indication that present contri-

butions were to be made to provide a fund for medical

care of active employees on their retirement. We believe

that the distinction between a medical trust whereby

contributions are made by present industry employers

for present industry employees to create a fund to pro-

vide medical care of the employees when they retire is

far different from the situation where we have a medical

trust providing for medical coverage for active industry

employees only and superimposed thereon is a practice

of covering retired employees. But we have a surplus

sufficient to take care, as least to a limited extent, of the

medical needs of retirees, so why not provide at least

limited coverage, particularly since the cost thereof

amounts to only $1,517 per month for 1964 as against

$13,883 for active employees? The answer, of course, is

that the Contract and Trusts provide for no such cov-

erage, and the surplus is intended to protect the active

employees from rising medical costs, and if excessive, the
^

benefits to active employees should be increased. The
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line of argument thus adopted by the Unions takes care

of the objection that the retirees would not fall within

the definition of employees of employers set forth in the

Act, but certainly it is not applicable under the factual

situation as found by the trial court in this case.

It is possible that this court will believe that the fac-

tual situation on which the trial court based its conclu-

sion of law, namely, present payment by employers for

the benefit of retired former employees was illegal be-

cause at the time of payment the beneficiaries were not

employees, and the situation where employers create a

trust fund not only for the benefit of the present active

employees but also for the benefit of these same em-

ployees on their retirement so that they are employees

at the time payment is made is a "distinction without a

difference." In any event it is true that in Blassie cov-

erage was extended to retirees in June 1957, although

the original trust was created in 1953 and that in Town-

send the trust was created for the sole purpose of provid-

ing medical care for employees on retirement.

If this court believes there is no distinction the ques-

I

tion then resolves itself into whether to follow the rea-

soning of Judge Harper or that of the Eighth Circuit

which in effect is a holding that the word "employees"

should be interpreted as including "former employees."

j

To us the reasoning of Judge Harper is compelling,

the reasoning of the Circuit Court a strained construc-

tion in order to achieve what that court conceives is a

. desirable effect.

We have heretofore mentioned that we were not im-
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pressed with reference to the Internal Revenue Code

and regulations made thereunder, particularly the ex-

emptions of the Trusts from taxation as heretofore in

this brief discussed, and have pointed out that the Med-

ical Trust does not treat the officers of the Unions and

the menial employees equally but is discriminatory in

favor of the officers. As to the reference in the brief for

Amalgamated Meat Cutters to the 1962 amendment to

Section 401 of the Internal Revenue Code of 1954, it is

noteworthy that the provisions for medical benefits for

retired employees is tied in with a pension and annuity

plan and not with provisions for medical and hospital

care. Further, it provides for something that will occur

in the future, namely, payment into a fund for the bene-

fit of present employees to become effective on their re-

tirement. Moreover, a statute dealing with tax exemp-

tions is a civil statute and it is irrelevant to the interpre-

tation of a criminal statute. Even if it were proper to

consider a later civil statute as aid to interpreting a prior

criminal statute, the amendment to Section 401 of the

Internal Revenue Code by the Act of 1962 merely states

that a pension or annuity plan may provide for the pay-

ment of medical benefits on retirement and only relates

to determining whether contributions tliereto may be

deducted for income tax purposes.

Appellants' contentions when extended to their log-

ical conclusions mean that any purpose beneficial to

employees, present or past, would be proper so long as

the management thereof is vested equally in employers

and employees. If this were the case there would have

been no point in the enumeration of specific purposes
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which was so carefully included in the Act, particularly

considering the fact that the Act is a criminal statute

which must be strictly read and construed. Even in 1959

when the Act was amended to include a sixtli category,

pooling vacations, holidays, severance, etc., there was no

wide enlargement of the permitted activities. With par-

ticular reference to retired employees the Act as written

can only be read that retired employees do not fall

within the specific exceptions mentioned, and that it is

ridiculous to refer to subsequent legislation as showing

the intent of Congress in 1947 when the language used

is plain and unequivocal.

Ill

Claimed error in finding that payments into either

Trust by Appellee would be a criminal offense

The above is Specification of Error 5 and is treated

by appellants under IV.

As far as the finding that appellee would be guilty

*of a criminal offense in making payments to the two

trusts is concerned appellee had been warned that he

would be committing an illegal act and this was the

basis of absolving him from payment. See

Employing Plasterers v. Journeymen Plasterers,

279 F.2d 92 (Seventh Circuit 1960).

International Longshoremens v. Seatrain Lines,

326 F.2d 916 (Second Circuit 1964).

Mechanical Contractors v. Local Union 420, 265

F.2d 607 (Third Circuit 1959).

Substantial penalties are involved: a $10,000.00 fine or

imprisonment for one year, or both.
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payment of the requisite fees therefor. The second point

is that in the event the court holds that appellants or

any of them are entitled to recover on their counter-

claim they cannot recover in addition to the principal

amount 10% of this amount due as liquidated damages,

as liquidated damages are only allowed when the actual

damages are uncertain or difficult to ascertain and never

as a penalty in addition to the actual damages sustained.

See Yuen Suey v. Fleshman, 65 Or. 606, 133 P. 803.

On the question of coverage for retirees we again

emphasize that this court should not follow the beckon-

ing of appellants and embark on a judicial excursion in

a sea of abstract principles but should simply hold that

the practice of covering retirees was unauthorized. How-

ever, if the court believes that it should determine the

legality of coverage its decision should be based on the

factual situation as found by the trial court and the

practice held illegal. Finally, if this court believes that

there is no difference in principle between this case and

Blassie, the reasoning of Judge Harper should be fol-

lowed. In any event the holding in Townsend should be

no authority since there we have the situation where
|

present contributions are being made on behalf of active

employees to provide a fund for one specific purpose: to l

provide medical benefits for these employees after retire-
'

ment.

We represent an individual with limited resources

and as a result this brief is meager as opposed to the

plethora of briefs by amici curiae which we simply can-

not answer—in fact this brief is largely taken from the



37

brief presented to the trial court. We suggest that in the

event the judgment herein is upheld either wholly or in

part, since we are determining the validity of a trust,

the trustees, who are only interested in determining what

is legal as distinguished from what is illegal should be

required to pay an attorney's fee for appellee.

Respectfully submitted,

Arthur S. Vosburg

Frank McK. Bosch
Vosburg, Joss, Hedlund & Bosch

909 American Bank Building

Portland, Oregon 97205

Attorneys for Appellee

I certify that in connection with the preparation of

this brief I have examined Rules 18 and 19 of the United

States Court of Appeals for the Ninth Circuit, and that

in my opinion the foregoing brief is in full compliance

with those rules.

Arthur S. Vosburg

of Attorneys for Appellee
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APPELLANTS' REPLY BRIEF

Appeal from the United States District Court for the

District of Oregon

HONORABLE JOHN F. KILKENNY, Judge

REPLY TO APPELLEE'S "FACTUAL BACKGROUND

AND DISCUSSION OF PERTINENT DOCUMENTS"

As stated on page 4 of our opening brief, this case

iresents two primary questions for determination by

he court:

(a) Whether it is permissible, under the pro-

visions of Section 302 of the Labor Management



Relations Act of 1947, 29 USCA §186, for a labor

union to provide coverage for its employees, includ-

ing its officers, by making payments to a jointly

administered medical tnast and to a pension trust.

(b) Whether it is permissible, under the provi-

sions of Section 302 of the Labor Management Re-

lations Act of 1947, 29 USCA § 186, for a jointlyi

administered medical tiTist to provide, through in-

1

surance, medical and hospital benefits for retired

employees who were beneficiaries of the Plan prior

to their retirement and upon whose work employeri

parties to the collective bargaining agreement hadi;

made payments to the ti-ust.

It appears that, since the Court of Appeals for the

Eighth Circuit has answered both of these questions ini

the affirmative in Blassie v. Kroger Co., 345 F2d 58';

(1965) and in Local No. 68 8, International Bro. of Team-'

sters V. Townsend, 345 F2d 77 (1965), the appellee in

this case now seeks to cloud the real issues with irrele-

vant matter in his extended "factual background" ma-

terial. We submit that this material is all irrelevant to

the real issues involved and, consequently, we will limit

our discussion of this portion of appellee's brief to a fe\v

matters wherein we feel that othei-wise an eiToneous

impression might be created.
I

Appellee has placed some emphasis upon the point

that he was not a member of any chapter of the em-

ployer organization when he first became bound by

Plaintiff's Exhibit 1, the contract which requires that

payments be made to the two trusts (Appellee's Brief



p. 3). While this obviously makes no difference insofar

as the legal questions involved are concerned, it should

be noted that the plaintiff testified that he did thereafter

and on January 1, 1963, join the Mt. Hood Chapter of

the Painting and Decorating Contractors of America

;(Tr. p. 125-126). This was subsequent to the adoption

Df both tiTJst agreements. The two tnist agreements

(Plaintiff's Ex. 2 and 4) were executed by Mr. A. E.

3oone, who was the president of the Mt. Hood Chapter

nl962 (Tr. 118).

j

!
Appellee states that the "local joint committee" was

he vehicle designated for enforcing the contract, in-

•luding the pension and medical trusts (Appellee's

irief p. 5 ) . Whether this is accurate or not is completely

mmaterial, because the respective trustees each have

ihe authority and the duty to take any action necessary

(o enforce payment of the contributions due from em-

foyers (Plaintiff's Ex. 2 p. 11, Plaintiff's Ex. 4 p. 10).
i

Thus the medical trust and the pension trust clearly

iperate independently from the "joint committee" and

tiust proceed with whatever legal action might be

pcessary to collect contributions.

Appellee's discussion in his brief on pages 7 and 8

f what the witness Brown contended preceding the

doption of the pension ti-ust agreement (Plaintiff's Ex.

) is likewise iiTelevant. Since the real question is simp-



ly whether it is permissible under section 302 of thei

Labor Management Relations Act for union employees

to participate in such a trust, it matters not how the

fund agreement was arrived at nor who may have in-

sisted that the trust agreement provide for such partici-l

pation. Moreover, the witness Murphy, president of the)

Oregon Council of Painting and Decorating Contractors)

of America, at the time the contract and trust agree-^

ment were negotiated testified that Brown had no au-^

thority to negotiate on either the contract or the trusts;!

(Tr 158-159).

Appellee on page 13 of his brief seeks to create am

erroneous impression in comparing the amounts paid

to the medical trust by employers on an hourly basis

and by some employers for their non-bargaining unit

employees and by some of the unions for their employ-

ees on a monthly basis. He points out that at one time

the "flat fee" was $13.50 and makes a comparison be-

tween a monthly payment based upon 180 hours at 12c

an hour, or $21.60, with the $13.50 figure. Appellee

overlooks several important considerations in making

this comparison. First, there is no evidence that the

average painter works 180 hours each month and, sec-

ond, it is well known that particularly in this industry

employment is not regular. Employees working at this

trade simply do not average nearly "180 horns per man



per month." Under the plan an employee must have

100 hours to his credit to be covered, and for each month

of coverage 100 hours is deducted from his resei-ve (Tr.

,105-106). Appellee's statements might suggest that, in

effect, employers were paying $21.60 per month for

Ipoverage for all employees in the bargaining unit, as

against the "flat fee" of $13.50. This, of course, is not

true. The employers simply paid 12c per hour for each

hour worked, until the rate was increased to 15c per

hour in 1964. Whether a given employee is covered or

not depends upon whether he has a sufficient reserve of

lours to provide him with coverage. When the "flat

"ee" method is used, the amount necessary to cover the

jremium is paid and the employee concerned is covered

iior the month involved, whether he be a union em-

:)loyee or one of the employer's emplo5^ees not within

;;he bargaining unit.

I

j
Appellee has placed some emphasis upon the con-

pnuance of coverage by Local 10 of Roy Hill after he

jefthis office in Local 10 (Appellee's Brief pp. 13, 25).

j)f course, the evidence established that during this

)eriod Mr. Hill had no claims; in other words, that no

nedical or hospital benefits were paid to him (Tr. 146)

.

ilonsequently, the trust could not possibly have been

adversely affected in any way by the fact that the union

nistakenly continued to make the flat fee payments on

Vlr. Hill.



REPLY TO APPELLEE'S ARGUMENT CONCERNING

RETIRED EMPLOYEE COVERAGE

Appellee claims that the trustees did not have au-

thority to adopt the coverage for retired employees un-

der the trust agreement. This same question was raised'

in Blassie v. Kroger Co., 345 F2d 58, 70. In the Blassie

case the trust agreement had contained an initial refer-

ence to retired persons and this reference was deleted'

by a subsequent amendment in 1958. The Court of Ap-'

peals for the Eighth Circuit, nevertheless, ruled that the!

extension of coverage to retirees was not prohibited byl

the trust agreement, reasoning that the term "employ-^

ees" relates to the time of contributions rather than to

the time of possible enjoyment of benefits (345 F2d at'

71) . We submit that the question of the meaning of the'

term "employee" is the same under section 302 of the

statute as under the trust agreement. In other words, if!

it is proper for benefits to be extended to persons who'

were covered by the plan prior to their retirement under

the statute because they are "employees" within its

meaning, they are also "employees" under the trust

agreement.

The retiree coverage was provided in 1958 under thej

terms of the trust document then in existence (defend

ants' Ex. 8). In that trust agreement the term "employ

ees" was defined as follows: I



"EMPLOYEES shall mean any Painter, Decora-
tor, or Paperhanger and any other Employee cov-

ered by the existing Labor Agreement represented

by the Unions, who is employed by any signatory
Employer, or any other employee or employees
agreed upon by a majority vote of the Trustees."

(Emphasis added)

There was absolutely no evidence to indicate that

.nyone who participated in the preparation or adoption

f the 1962 amended tiiist agreement (Plaintiff's Ex. 4)

or the medical trust intended to eliminate the coverage

Dr retired employees which had been in effect since

958. This coverage had been in effect during the im-

iiediately preceding contract between the employers

nd the union (Defendants' Ex. 3) and for part of the

pntract which preceded defendants' Exhibit 3 (Defend-

nts' Ex. 4), and there is nothing to indicate that there

^as any intent on the part of any of the parties negotiat-

ijig the contract (Plaintiff's Ex. 1) to eliminate this

pverage. This part of the plan was placed into effect

iy the board of trustees composed of both employer

apresentatives and employee representatives and two

3llective bargaining agreements were negotiated there-

fter with the plan and the coverage remaining in effect

liroughout this period of time. Certainly, under these

Ircumstances, no further formal ratification by either

de need be expected or required.
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As appellee has pointed out on page 30 of his brief,

the cost of the retiree benefits is nominal ($1,517 per

month) when compared to the cost of benefits for active

employees ($13,883 per month). Regardless of this fact,)

our position is that the extension of coverage to retirees-:

here was lawful for the same reasons stated by the Courti

of Appeals in Blassie v. Kroger Co., supra. Here the plaw

for retirees more than satisfies the requirements set byl

the court in the Blassie case. Not only must the retirees

have been covered under the plan prior to retirement

but five other pertinent requirements must be met for a

retiree to receive benefits (see Appellants' Opening!

Brief, pp. 18-19).

With respect to the court's finding that retiree bene--

fits are paid for from "extra assessments," this is incor-

rect because the employers simply pay to the medical

trust the fixed hourly amounts established in the con-

tract. Also, at the time of trial, it was established thai

there was a surplus in this trust in excess of $200,OOO.OC

(Tr. 96-97).
|

It should be kept in mind that the medical trust ha;

existed since 1953 (Tr. 76) and has been continued bej

cause successive collective bargaining agreements havfi

provided for payments to this trust. The appellee poinW

out that in the Blassie case the retiree coverage was ex

tended in 1957, although the original trust was createc



n 1953 (Appellee's Brief p. 31 ) . In the present case the

nedical trust also began in 1953, and retiree coverage

vas commenced in 1958 (Tr. 98-99). The similarity

)etween the cases in this respect is obvious. We submit

hat the reasoning of the court in Blassie v. Kroger Co.,

upra, is sound and directly applicable to the instant

lase.

REPLY TO APPELLEE'S ARGUMENT CONCERNING

UNION EMPLOYEE COVERAGE

In discussing this matter, appellee infers that some

ind of discrimination or favoritism for union officers

nder the two trusts has been established. Appellee

oints to the coverage of union business representatives

s though there is something unusual or evil about this,

nd apparently infers that someone else ought to be

overed. The point, of course, is that the business repre-

3ntatives and, in the case of Local 10, the financial

Jcretary are men who would be working at the trade

nd thereby enjoying coverage under both tnists, if they

'^ere not holding union offices. This is the reason for

le language contained in section 1 of Article I of the

ension trust agreement ( Plaintiff's Ex. 2 ) limiting un-

»n employee coverage to those who occupy positions

ther than clerical or stenographic. This is also the

iason why the medical trust permits payments by the

nion on an hourly basis on non-clerical employees
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(Plaintiff's Ex. 2, pp. 6-7). Under the medical trust, the

union, like the painting contractors, can contribute on

stenographic help. The fact that stenographic employees

are not subject to coverage under the pension trust nor

paid on on an hourly basis to the medical trust certainly

does not make either trust "grossly discriminatory" (Ap-

pellee's Brief p. 26 ) . It must be noted that both trusts!

have been approved by the Internal Revenue Service

(Tr. 132, Defendants' Ex. 5; Tr. 99-100, Defendants'

Ex.6).

We submit that appellee's claim of discrimination!

is an afterthought, made now because of the decisions

of the Court of Appeals in the Blassie and Townsend

cases. The pretrial order (R. 60-74) does not include any

contention by appellee that either trust was "discrimi-

natory." In the District Court the issue was confined to

whether union employee coverage was permissible un-

der section 302. In any event, neither the provision?

of the trust agreement nor the practices are discrimina-

tory— the unions are permitted to provide coverage b}

paying for it, and the union employees receive the same

benefits as other employees. There is no evil here whic?

Congress sought to prohibit by enacting section 302. 1

Appellee has pointed out that the employee trustee:

are also covered beneficiaries under each trust. Again

there is nothing unusual or wrong about this. Undei
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each trust agreement the employee trustees are appoint-

ed by the local unions (Plaintiff's Ex. 2, p. 9; Plaintiff's

Ex. 4, p. 8). Should the union select four trustees who

are employed by painting contractors, the situation

vvould be the same as that which appellee criticizes, in

:hat these persons would be both tiaistees and benefici-

iries. Nothing in section 302 disqualifies an employee-

jeneficiary from serving as a tnistee.

APPELLANTS' COUNTER CLAIMS

' As shown in our opening brief (Appellants' Brief

). 25), the amounts due from the plaintiffs to the re-

pective trusts are stipulated. It seems perfectly clear

hat if the appellee's contentions with respect to the

egality of participation by union employees and of

overage of retired employees are incorrect, then the

rustees of the respective trusts are entitled to recover

he contributions due from the plaintiff.

i

5 As the appellee has recognized (Appellee's Brief, p.

5), the District Court found that the provisions of the

ontract relating to local joint committees were separ-

ble from the remainder of the contract, including the

revisions for employer pa3rments to the pension trust

nd the medical trust (R. 77-78). The savings and sep-

rability clause in the present contract (Plaintiff's Ex.

I p. 35 ) reads as follows:
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"If any provision of this Agreement is declared

invalid, or applicability thereof to any person, cir-

cumstance, or thing is held invalid, the validity of

the remainder of this Agreement and /or applicabil-

ity to any person, circumstance or thing, shall not be

affected thereby."

We believe that the District Court's finding in this

respect is sound. This result is supported by the decisions

of the United States Supreme Court in NLRB v. Rock-j

away News Supply Co., 345 US 71, 97 L ed 832, Ebingen

Baking Co. v. Bakery <& Pastry Drivers <& Helpers, 194 F'

Supp 617, and Eldridge et al v. Johnston, 195 Or 379,1

245 P2d 239.

In the Rockaway News case, the United States Su-

preme Court stated, at 97 L ed 838, as follows:

"The total obliteration of this contract is not in:

obedience to any command of the statute. It is con-l

trary to common-law contract doctrine. It rests upon;

no decision of this or any other contiolling judicial

authority. We see no sound public policy served by'

it. Realistically, if the foraial contract be stricken,

the enterprise must go on — labor continues to do its

work and is worthy of some hire. The relationshipi

must be governed by some contractual terms. There-

is no reason apparent why terms should be implied

by some outside authority to take the place of legal

teiTns collectively bargained. The employment con-

tract should not be taken out of the hands of the

parties themselves merely because they have mis-

understood the legal limits of their bargain, where

the excess may be severed and separately con-j

demned as it can be here."
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Just as in the Rockaway News case, supra, decided

by the Supreme Court, it is important here that the

terms of the contract governing painters' wage rates,

medical benefits, pension benefits and other conditions

of employment be maintained as bargained for by the

parties.

LIQUIDATED DAMAGES

Appellee contends that appellants cannot recover

liquidated damages as outlined in the trust agreement,

n addition to the principal amount of contributions due,

apon the grounds that liquidated damages are only al-

owed when the actual damages are uncertain or diffi-

;ult to ascertain, and never as a penalty in addition to

he actual damages sustained.

In this connection, the pension trust agreement

Plaintiff's Ex. 2, at page 1 1 ) provides as follows:

"Sections. Liquidated Damages. The parties
recognize and acknowledge that the regular and
prompt filing of employer reports and the regular
and prompt payment of employer contributions to

the Fund is essential to the maintenance in effect of

the Pension Plan, and that it would be extremely
difficult, if not impracticable, to fix the actual ex-

pense and damage to the Fund and to the Pension
Plan which would result from the failure of an indi-

vidual employer to make such reports and to pay
such monthly contributions in full within the time
provided above. Therefore, the amount of damage to

the Fund and Pension Plan resulting from failure to

make reports or pay contributions within the time
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specified shall be presumed to be the sum of $10.00
or 10% of the amount of the contribution or contri-

butions due, whichever is greater, for each delin-

quent report or contribution. These amounts shall

become due and payable to the Fund as liquidated

damages and not as a penalty, upon the day immedi-
ately following the date on which the report or the

contribution or contributions become delinquent. In

addition, if any delinquent payment remains unpaid
for a period of six months, the Trustees may then
assess, as additional liquidated damages 6% of the

total amount then delinquent. However, the Titis-

tees in their discretion for good cause (and the Trus-

tees shall have the sole right to detennine what shall
i

constitute good cause) shall have the right andj
power to waive all or any part of any sums to thej

Fund as liquidated damages."

The medical trust agreement ( Plaintiff's Ex. 4, at p

10) contains a similar provision. The question for thef

court to determine is simply whether the amounts <

sought by the defendant tioistees in addition to the!

monthly amounts which the plaintiff has failed to pay

constitute "liquidated damages" or are in fact "penal-

ties."

Here the parties in each trust agreement have recog-

nized that the trusts will sustain damages, the amount

of which would be very difficult to ascertain if employ-

ers failed to file the proper reports and make the proper

payments. Obviously the parties were simply recogniz-

ing the existence of actual facts. It is clear that each!
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trust would be required to investigate and take appropri-

ate action when employer reports and payments are not

made, and the exact cost of this extraordinaiy effort,

which would have to be performed cannot be specific-

ally determined. These are the reasons for the adoption

of the liquidated damages provision in each trust agree-

ment.

Moreover, it is manifest that trusts of this nature

cannot function without prompt payments of the re-

quired contributions, and it is obvious that the failure

of employers to promptly pay the required contributions

would seriously impair the functioning of the trusts. It

is well settled that in the determination of this problem

the court should consider all of the circumstances which

.surround the parties, together with the ease or diffi-

culty of measuring the breach in damages. A compari-

son of the size of the stipulated sum, not only with the

value of the subject matter of the contract but also with

the problem of the probable consequences of the breach

as they appeared when the contract was executed,

should be considered. See Secord v. Portland Shopping

News et al, 126 Or 218, 224, 269 P 228.

The Secord case further indicates that "Where the

damages are uncertain and speculative, the presumption

Iprdinarily is that the parties have taken that into con-

sideration in making the contract, and have agreed upon
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a definite sum to be paid in case of a breach, in order to

put the question beyond dispute and controversy and to

avoid the difficulty of proving actual damages." Cer-

tainly the sums fixed as liquidated damages are most

modest, in consideration of the probable consequences of

a breach by one or more employers and the application

of the rules outlined in the Secord case clearly indicates

that such sums were agreed upon as liquidated damages

and do not in fact impose a penalty.

APPELLEE'S REQUEST FOR ATTORENYS' FEES

Counsel has suggested that, should the court uphold .

the judgment below, either wholly or in part, the ap-

pellant trustees should be required to pay an attorneys'

fee for appellee. This case was commenced and tried as .

an adversary proceeding. Appellee has cited no statu-

tory or other authority to support his suggestion. In the

absence of a contractual obligation, attorneys' fees may

not be awarded unless a statute provides for them. See

Cereghino et al v. State Highway Comm., 230 Or 439,

451, 370 P2d 694. ,
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CONCLUSION

In conclusion, the appellants respectfully submit

that the judgment of the District Court should be re-

versed and the cause remanded with directions to enter

judgment in favor of the appellant trustees on their

counter claims.

Respectfully submitted,

PAUL S. HYBERTSEN

DONALD S. RICHARDSON

GREEN, RICHARDSON, GREEN &

I

GRISWOLD

I A ttorneys for Appellants
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PAUL S. HYBERTSEN
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PRELIMINARY STATEMENT
This brief is limited primarily to the following point

urged by amici curiae:

Since subsection (c)(5) of Section 302 of the

Labor Management Relations Act, as amended, is an

exception to a criminal statute, proper application of

the rules of statutory construction requires that the



terms of the exception be construed liberally so as to

resolve any ambiguities or uncertainties therein in

favor of inclusion within the exception, particularly

where, as in the instant case, to do so would in no

way defeat the obvious purposes of Congress in enact-

ing Section 302.

This Court is being asked to determine the meaning

of the words "employees" and "other employers" as used

in subsection (c)(5) which is an exception to Section

302 of the Labor Management Relations Act, as

amended, 29 U.S.C. §186.* We believe that such words

can be defined in appellants favor by resort to the clear

meaning of the words as used in the Act, keeping in mind

the general rule of statutory construction that where the

same word is used in different parts of a statute it is to

be presumed that, in the absence of anything indicating

a contrary intent, the word is used in the same sense

throughout. United States v. Gertz, 249 F.2d 662, 665

(9th Cir. 1957); Schooler v. United States, 231 F.2d

560, 563 (8th Cir. 1956).

Thus, for example, the word "employer" is defined in

Section 2(2) of the Act as including a labor organiza-

tion "when acting as an employer." The Supreme Court

has held that the word "employer" as used in Section 9

of the Act includes a labor organization so that its em-

ployees may exercise their Section 7 rights to bargain

collectively. Office Employees Union v. N.L.R.B., 353

U.S. 313 (1957). There is no indication whatever in

* This statute will hereinafter be referred to as "the Act."
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Section 302 that the word "employer" as used in Section

302(c)(5) was intended to be different from its definition

and use in other sections of the Act wherein unions are

included when acting as employers of their employees.

Furthermore, there is no provision in Section 302 which

indicates that the trust itself cannot be an employer when

acting with respect to its employees. Our position is fully

supported by the decisions of the Eighth Circuit Court

of Appeals in Blassie v. The Kroger Company, No.

17598. F.2d (8th Cir. April 23, 1965) 59

LRRM 2034 and Local No. 688, International Brother-

hood of Teamsters v. Townsend, No. 17710, F.2d

(8th Cir., April 23, 1965) 59 LRRM 2048.

Similarly, we think that the word "employees," which

is broadly defined in Section 2(3) of the Act as includ-

ing "any employees," necessarily includes former em-

ployees and retired employees. That such an interpre-

tation is required is, we think, made clear by the fact

that Section 302(c)(5)(A) and (6) implicitly ac-

knowledge the fact that the word "employees" as used in

the opening sentence of subclause (5) is not limited to

actively working employees. Thus, an employee receiv-

ing such benefits as severance pay, unemployment bene-

fits or disability benefits is not an actively working em-

ployee, but is a former employee and is nevertheless

clearly within the term "employees" as used in Section

302, and the statute does not set forth any limitation

with respect to when such former employee ceased to

be actively employed. Moreover, there is no language

Hmiting the term "employee" so as to indicate an in-

tended exclusion of union employees or trust employees.
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Here again, the decision of the Eighth Circuit Court of

Appeals in Blassie v. The Kroger Company, supra, and

Local No. 688, International Brotherhood of Teamsters

V. Townsend, supra, support our conclusions.

We assume, however, for purposes of the argument

which follows, that this Court may reach the conclusion

that neither the wording of the statute nor its legislative

history clearly resolves the issues and that there exists

uncertainty and ambiguity in regard to the meaning of

the disputed words. Under such circumstances this

Court must determine whether it is appropriate to apply

a rule of strict or liberal construction in resolving the

uncertainty.

The District Court did, of course, give consideration

to rules of statutory construction in rendering its decision.

This is made particularly evident by Judge Kilkenny's

reference to the familiar rule that "exceptions in statutes

must be strictly construed and limited to the objects

fairly within their terms. . .
." (Opinion of the District

Court, p. 5, Record, p. 79) As will be more fully dis-

cussed, we believe that the District Court erred in its

general approach in that it apparently did not give proper

consideration to the character of the statute it was deal-

ing with, which is of a criminal rather than remedial

nature.

It is significant to note that in its recent decision

in Blassie v. The Kroger Company, No. 17598, F.2d

(8th Cir. April 23, 1965) 59 LRRM 2034, revers-

ing 225 F. Supp. 300 (E.D. Mo. 1964), the Eighth

Circuit Court of Appeals expressly adopted a liberal
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approach in interpreting the same provision and words

of Section 302(c) here in dispute. The court, discussing

its "general approach", stated as follows:

".
. . We recognize that the Supreme Court, in Arroyo

V. United States, supra, at p. 424 of 359 U.S., said,

as to §302, 'We construe a criminal statute'. See also

United States v. Ryan, 350 U.S. 299, 305 (1956).

We are aware, too, that in Arroyo a bare majority

went on to say that 'a literal construction of this

statute does no violence to common sense', that the

majority gave the statute a narrow application to the

facts there presented, and that the minority stated, p.

433 of 359 U.S., 'Section 302(b) is in all practical

effect repealed'. Arroyo, however, was an appeal from

the affirmance of a judgment of a conviction in a crim-

inal case.

"We are concerned here, instead, with requested

civil relief under §302 (e). We do not believe that in

this posture the Supreme Court majority in Arroyo

would rigidly pursue the strict construction which a

criminal statute customarily receives. We would prefer

to approach our present task with a construction policy

favoring inclusion and benefits where there is no posi-

tive statutory language or inference of exclusion,

rather than one favoring exclusion and a denial of

benefits where there is no positive language of inclu-

sion." ( F.2dat )

We agree with the Eighth Circuit Court of Appeals

that a liberal construction is appropriate, as we do with
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its decision on the issues here in dispute. In support of

the Uberal construction adopted by the Eighth Circuit

Court of Appeals we present for the Court's considera-

tion an alternative rationale upon which this Court

should hold that a liberal statutory construction favor-

ing appellants in the construction of the disputed words

contained within the exceptions to Section 302 is in order.

ARGUMENT

SINCE SUBSECTION (c) (5) OF SECTION 302 OF
THE LABOR MANAGEMENT RELATIONS ACT,

AS AMENDED, IS AN EXCEPTION TO A CRIMI-

NAL STATUTE, PROPER APPLICATION OF THE
RULES OF STATUTORY CONSTRUCTION RE-

QUIRES THAT THE TERMS OF THE EXCEPTION
BE CONSTRUED LIBERALLY, SO AS TO RE-

SOLVE ANY AMBIGUITIES OR UNCERTAINTIES
THEREIN IN FAVOR OF INCLUSION WITHIN THE
EXCEPTION, PARTICULARLY WHERE, AS IN

THE INSTANT CASE, TO DO SO WOULD IN NO
WAY DEFEAT THE OBVIOUS PURPOSES OF CON-

GRESS IN ENACTING SECTION 302.

A. Exceptions to Criminal Statutes Should be Liberally

Construed In Favor Of Inclusion Within The Ex-

ception.

Section 302 is a criminal statute. The Supreme

Court has so held on two occasions. Arroyo v. United

States, 359 U.S. 419, 424 ( 1959) ; United States v. Ryan,

350 U.S. 299, 305 (1956).
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It is a fundamental rule of statutory construction that

criminal statutes are to be strictly construed.* Commis-

sioner V. Acker, 361 U.S. 87, 91 (1959); Arroyo v.

United States, 359 U.S. 419, 424 ( 1959); Federal Com-

munications Commission v. American Broadcasting Co.,

Inc., 347 U.S. 284, 296 (1954); United States v. Wilt-

berger, 5 Wheat 76, 94-95 (1820).

In the course of applying the rule of strict construction

of criminal statutes, courts have explained its meaning

in various ways. For example, it has often said that the

rule requires that ambiguities or uncertainties be inter-

preted strictly against the state and liberally in favor of

the accused. See e.g. United States v. Resnick, 299 U.S.

207, 209 (1936); North American Van Lines v. United

States, 243 F.2d 693, 696 (6th Cir. 1957) ; United States

V. Thompson, 202 F. Supp. 503, 507 (N.D. Cal. 1962);

United States v. Pepi, 198 F. Supp. 226, 229 (D.Del.

1961); United States v. Wells, 176 F. Supp. 630, 632

(S.D. Texas 1959). Other courts explaining operation of

the rule have held that criminal statutes are to be strictly

construed "against the imposition of criminality and in

favor of lenity." See e.g. Ladner v. United States, 358

U.S. 169 {\95%); Smith v. United States, 233 F.2d 744,

746 (9th Cir. 1956).

Application of the rule of strict construction to criminal

statutes is well illustrated by the language of the Supreme

Court in Ladner v. United States, 358 U.S. 169 (1958),

* Strict construction has been defined as ".
. . the close and con-

servative adherence to the Hteral or textural interpretation."

Crawford, Statutory Construction (1940) p. 450.
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wherein the court was faced with two potentially reason-

able but diverse interpretations of the meaning of the

term "assault" as used in 18 U.S.C. (1940 ed.) §254:

"Neither the wording of the statute nor its legislative

history points clearly to either meaning. In that cir-

cumstance the Court applies a policy of lenity and

adopts the less harsh meaning. '[W]hen choice has to

be made between two readings of what conduct Con-

gress has made a crime, it is appropriate, before we

choose the harsher alternative, to require that Con-

gress should have spoken in language that is clear

and definite. We should not derive criminal outlawry

from some ambiguous implication.' United States v.

Universal C.I.T. Credit Corp., 344 U.S. 218, 221-222.

And in Bell v. United States, 349 U.S. 81, 83, the

Court expressed this policy as follows: 'When Congress

leaves to the Judiciary the task of imputing to Congress

an undeclared will, the ambiguity should be resolved

in favor of lenity.' " (358 U.S. at 177-178)

The generally accepted rationale underlying the rule

of strict construction of criminal statutes "in favor of

lenity" where uncertainty or ambiguity exists was first

enunciated by Chief Justice Marshall in United States v.

Wiltberger, 5 Wheat 76 (1820) as follows:

"The rule that penal laws are to be construed strictly,

is perhaps not much less old than construction itself.

It is founded on the tenderness of the law for the rights

of individuals; and on the plain principle, that the

power of punishment is vested in the legislature, not

in the judicial department. It is the legislature, not
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the court, which is to define a crime, and ordain its

punishment." (5 Wheat at 95)

While the phraseology used by the courts may differ,

the underlying interpretation of the rule is at all times

consistent— where a criminal statute may mean more

than one thing and one meaning would find a violation

while the other would not, then the rule of strict con-

struction requires the court to reject the meaning which

would find a violation.

The point here urged by amici curiae is that the rule

of strict construction of criminal statutes requires that

an exception to a criminal statute be construed liberally.

This point is clearly and fully supported by both the

rationale underlying the rule of strict construction for

criminal statutes and the cases applying the rule, as

heretofore discussed. Obviously, the two corollary rules

are consistent. Where uncertainty exists in respect to

applicability of a criminal statute to a particular situation

then regardless of whether the final stamp of a violation

is to be avoided by a strict construction of the general

clause, or is to be avoided, as in the statute under con-

sideration, by a liberal construction of an exception

thereto, "the ambiguity should be resolved in favor of

lenity," i.e., it should be interpreted liberally in favor of

inclusion within the exception and strictly against a find-

ing of a violation.•e

The specific issue of proper construction of exceptions

to criminal statutes has not been subject to extensive

discussion or analysis. This is perhaps understandable

since criminal statutes generally are not written in the
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manner of Section 302 which for all practical purposes

makes criminality hinge on a failure to comply with the

exceptions. However, such authorities as have con-

sidered the issues are in full support of amici curiae's

contention.

For example in United States v. Slaughter, 89 F.

Supp. 876 (D.C. 1950) the defendant was indicted for

violation of 2 U.S.C.A. §267 which requires registra-

tion of persons engaged for pay in attempting to influ-

ence passage or defeat of legislation by Congress. An

exception in the statute makes the general provisions

inapplicable to any person appearing before a committee

of Congress in support of or in opposition to legislation.

In holding that the exception was not limited to witnesses

who actually and physically appeared before a com-

mittee of Congress to give testimony but that it extended

as well to persons, such as the defendant, who had

helped prepare statements for witnesses who were to

appear before a committee, the court said:

"The statute is a criminal statute. It must be con-

strued most favorably to the defendant in case of any

doubt or ambiguity. To interpret the exception as

being limited solely to the person who physically

appears before the committee would frequently ren-

der nugatory and defeat the apparent intent of

Congress . . .

"These activities [preparing statements for witnes-

ses] are clearly within the exception." 89 F. Supp.

at 876-77.
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A series of state court cases even more explicitly

adopts the rule here urged by aniici curiae.

For example, in State v. Hill, 189 Kan. 403, 369

P.2d 365 (1962), the Supreme Court of that State had

occasion to comment upon rules of statutory construc-

tion applicable to exceptions to criminal laws in the con-

text of an alleged violation of the Sunday sales law.

The statute in question first prohibited all sales of "goods,

wares or merchandise" but then excepted from its oper-

ational scope sales of "drugs or medicines, provisions,

or other articles of immediate necessity." The court

said:

".
. . criminal statutes are to be strictly construed

and courts should not extend them to embrace acts

or conduct not clearly included within their prohi-

bitions [case cited], and exceptions in penal statutes are

to be construed liberally in favor of persons charged

with violations of the statutes ..." (Emphasis added)

369 P.2d at 372.

Similarly, in Schuyler v. Southern Pac. Co., 37 Utah

591, 109 Pac. 458 (1910), affirmed 227 U.S. 601

(1912), the Supreme Court of that state in the course of

interpreting the Hepburn Act (34 Stat. 584; Fed. Supp.

1907 p. 169) which makes it a criminal violation for

common carriers to provide free transportation to persons

unless within those classes of persons specifically excepted

or for persons other than those designated in the excep-

tions to accept free transportation, held as follows:

".
. . exceptions in penal statutes ought to be hberally

construed in favor of him who is charged with the
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violation of the provisions of the statute." 109 Pac. at

468.

In State v. Cunningham, 111 S.E. 835 (S.Ct. App.

W.Va. 1922) the court was required to interpret a state

penal statute known as the "Worthless Check Act." A
proviso in the statute forbid prosecution if payment on

the "worthless check" was made within twenty days from

that on which the drawer "receives actual notice, verbal

or written of the protest" of the check. Noting that a

determination of the constituent elements of the offense

created by the statute involved consideration of the

proviso as well as its other parts, the court liberally inter-

preted the proviso explaining as follows:

"The liberal construction here given to the proviso,

in restraint of the operation of the terms of the main

or penal clause of the statute, is well founded in

authority. In its entirety, the statute is construed favor-

ably to the accused, the penal part, strictly, and the

exception or restraining clause, Hberally." 1 1 1 S.E.

at 837.

Additional support for amici curiae's contention herein

is to be found in various texts analyzing the rules of

statutory construction. For example, in Crawford, Statu-

tory Construction (1940) the author discussing the gen-

eral principle of strict construction of exceptions notes

as follows at pages 610-611:

"Where, however, a criminal or penal statute is

involved, the exception must receive a liberal construc-

tion in favor of the defendant."
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Similarly, discussing construction of a proviso, the

author, first noting that "where the enacting clause is

general in its language and purpose, a proviso subse-

quently following, should be construed strictly, and so as

to exempt no cases from the enacting clause which does

not fairly and clearly fall within its terms," concludes as

follows

:

"This general rule, however, will not always be

applied. For instance, the proviso will be given a

liberal construction, and the main clause of the statute

given a strict construction, in criminal cases, in favor

of the accused." (pages 607-608)

To the same effect see McCaffrey, Statutory Construction

(1953) § 59, p. 122.

In 50 Am. Jur., Statutes Section 431, p. 452, it is again

recognized that in dealing with exceptions a rule of strict

construction is not always applicable:

"There are some cases, however, in which excep-

tions are liberally construed. The latter rule has been

applied to statutes subject to a strict construction."

In 82 CJS Statutes, Section 382, p. 893, the rule is

more specifically set forth as follows:

"In some circumstances exceptions in a statute may

be liberally construed to serve the general legislative

policy. Exceptions in a statute imposing burdens

are to be liberally construed in favor of the public;

exemptions from provisions of statutes which impose

restrictions on the use of private property are hberally
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construed, and all doubts are resolved in favor of the

property owner; and exceptions in a penal statute are

construed liberally in favor of a person charged with

a violation of the statute." (Emphasis added)

Thus, it may be seen that the rationale underlying the

general rule of strict construction of criminal statutes has

been consistently applied to require a liberal construction

of the terms of exceptions to criminal statutes, such as the

Court is here dealing with, so as to resolve ambiguities

therein in favor of inclusion within the exception, as is

here urged.

B. A Determination By The Court That The Rule Re-

quiring Liberal Construction of Exceptions To

Criminal Statutes Is Applicable Herein Would Not

Be Inconsistent With Any Decisions Of The Su-

preme Court Or Of This Court.

As noted in the preliminary statement, in adopting

a rule of strict construction to be applied to interpretation

of the terms of the exception here in question the District

Court relied in part at least on the general rule that,

"... exceptions in statutes must be strictly con-

strued and limited to the objects fairly within their

terms, since they are intended to restrain or accept

that which would otherwise be within the scope of the

general language." (Opinion of the District Court, p.

5, Record p. 79)

In support of the rule as stated the District Court cited

two decisions of this Court, Rheem Manufacturing Co.
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V. Rheem, 295 F.2d 473 (9th Cir. 1961) and Korherr v.

Bumb, 262 F.2d 157 (9th Cir. 1958).

The District Court erred, we respectfully submit, in

having failed to take proper cognizance of the fact that

in the cited cases this Court was not dealing with statutes

of a criminal nature but rather with remedial statutes to

which the rule of strict construction of exceptions is

apphcable.* Indeed in Korherr v. Bumb, supra, this

Court specifically emphasized in its opinion that it was

dealing with enforcement of a remedial statute (a Cali-

fornia state mechanic's lien statute, CCP § 1190.1) and

that being remedial in nature it should be liberally con-

strued and words of exception thereto strictly construed

to limit the exception. 262 F.2d at 162.

In Rheem Manufacturing Co. v. Rheem, supra, this

Court dealt with an exception to § 16(b) of the Securities

Exchange Act of 1934, as amended, which is a wholly

remedial provision of the Act. Section 16(b) provides a

means whereby a corporation or stockholder thereof may

institute civil action to recover from "insiders" (beneficial

owners, directors or officers) any profits realized by such

persons from any purchase and sale or any sale and

purchase of any equity security within any period of

Remedial statutes are those which, according to one definition,

".
. . afford a remedy, or improve or facilitate remedies already

existing for the enforcement of rights and the redress of injuries,

and statutes intended for the correction of defects, mistakes

and omissions in the civil institutions and the administration

of the state." Sutherland, Statutory Construction (3rd ed.),

§3302, p. 234-235.
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less than six months. None of the criminal sanctions

set forth in other portions of the Act are applicable to

such transaction however, nor does the Act provide for

any form of penalty over and above recovery of profits.

Section 16(b) has been held to be a remedial provision.

See Smolowe v. Delendo Corp., 136 F.2d 231, 239

(2nd Cir. 1943).

In summary, decisions of this Court in Rheem Manu-

facturing Co. V. Rheem, supra, and Korherr v. Bumh,

supra, in no way stand in the way of this Court's now

adopting a rule of liberal construction when dealing with

exceptions to criminal statutes.

The District Court in the instant case also relied on

the decisions of the Supreme Court in Arroyo v. United

States, 359 U.S. 419 ( 1959) and United States v. Ryan,

350 U.S. 299 ( 1956) in support of its decision to strictly

construe the provisions of subsection (c)(5) of Section

302. Indeed the District Court apparently read those

cases as requiring a strict construction of the welfare trust

exemption. It is respectfully submitted that the District

Court erred if it so read the cases.

For example, in United States v. Ryan, supra, the Court

was not directly concerned with any of the exceptions

to Section 302. Rather the Court was concerned with

the definition of the term "representative" in Section

302(b) and it broadly construed the term as not being

limited to "an exclusive bargaining representative" of

employees, but as including any person authorized by the

employees to act for them in dealings with their employers.

The Court's conclusion was based upon its view of the
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literal meaning of the term "any representative of any

employees", as buttressed by consideration of the full

text of Section 302, which in the view of the Court made

it clear that Section 302 anticipated that a representative

might be an individual. Furthermore, the Court's review

of legislative history indicated to it that "a narrow reading

of the term 'representative' would substantially defeat the

congressional purpose." 350 U.S. at 304. Since both

the wording of the statute and its legislative history clearly

pointed to the definition of representative as adopted by

the Court, there was obviously no need for nor did the

Court in fact rule on any question regarding applicable

rules of construction to a determination of the meaning

of Section 302. Certainly the Court neither ruled nor

intimated that the exceptions to Section 302 should be

strictly construed since the exceptions were not directly

involved in the case but were only referred to for the

purpose of buttressing the Court's construction of the

word "representative" as used in Section 302(b).

In Arroyo v. United States, supra, the Court did adopt

a rule of strict construction in determining applicability

of Section 302 to receipt and subsequent defalcation by

a trustee of moneys paid by an employer "to a trust fund."

The Court stated:

"We construe a criminal statute. 'It is the legisla-

ture, not the Court, which is to define a crime, and

ordain its punishment.' United States v. Wiltberger,

5 Wheat. 76, 95; United States v. Halseth, 342 U.S.

277; Krichman v. United States, 256 U.S. 363. We
are mindful, of course, that, 'though penal laws are

to be construed strictly, they are not to be construed
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so strictly as to defeat the obvious intention of the

legislature.' United States v. Wiltberger, supra, at 95.

As Mr. Justice Holmes put it, 'We agree to all the

generalities about not supplying criminal laws with

what they omit, but there is no canon against using

common sense in construing laws as saying what they

obviously mean.' Roschen v. Ward, 279 U.S. 337,

339." (359 U.S. at 424)

In holding that since the transaction was within the

precise language of Section 302(c), i.e., paid to a trust

fund, the act was not in violation of Section 302(b),

the Court noted that "an examination of the legislative

history confirms that a literal construction of the statute

does no violence to common sense."

The fundamental error of the District Court in the

present case was that of apparently interpreting the above

quoted language of the Court as requiring a strict and

literal construction of Section 302 in its entirety, whereas

in fact the Court was again primarily concerned with

the applicability of Section 302(b). The Court neither

stated nor intimated that a strict and literal interpretation

of the exceptions would be required. Indeed it was not

concerned with the exception contained in Section

302(c) (5) except insofar as the legislative history under-

lying that section had bearing on the particular question

of whether it was intended by Congress that defalcating

trustees be held accountable under Section 302(b).

It is true of course that in the course of its discussion

the Court did make specific comments about Section

302(c)(5) as follows:
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"Congress believed that if welfare funds were

established which did not define with specificity the

benefits payable thereunder, a substantial danger

existed that such funds might be employed to per-

petuate control of union officers, for political purposes,

or even for personal gain. ... To remove these dangers,

specific standards were established to assure that wel-

fare funds would be established only for purposes

which Congress considered proper and expended only

for the purposes for which they were established."

359 U.S. at 426.

It is submitted that in so stating the Court was not hold-

ing that in the event of ambiguity or uncertainty in inter-

pretation of certain words in the exception, such as those

here in question, that such uncertainty and ambiguity be

dogmatically resolved by a literal, strict and perhaps

unreasoned reading of the statute. Nor can such a hold-

ing or such reasoning in any way be imputed to any state-

ment of the Court in Arroyo or elsewhere. The Court in

Arroyo was fully cognizant of the fact that it was deal-

ing with a criminal statute. Indeed it carefully heeded

the appropriate rule of statutory construction in con-

cluding that a strict and literal interpretation was in order

in determining the applicability of Section 302(b) to the

situation before it, thereby properly resolving the uncer-

tainty in favor of the defendant and against finding a

violation. Under such circumstances, it is inconceivable

that the Court could be considered as having adopted a

rule of strict construction to the exceptions to a criminal

statute thereby resolving the uncertainty against the de-

fendant and in favor of finding a violation.
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It is in order to briefly comment upon a decision of

this Court which may be brought into question. We do

not read this Court's decision in Local No. 2 v. Para-

mount Plastering, Inc., 310 F.2d 179 (9th Cir. 1962),

affirming 195 F. Supp. 287 (S.D. Cal. 1961), cert,

denied 372 U.S. 944 ( 1963), as in any way holding that,

as a general rule of construction, the exceptions set forth

in Section 302(c) are to be in all cases strictly and

literally construed. This Court, adopting in large part

Judge Yankwich's decision in the District Court did of

course hold that ".
. . the only trust funds permitted are

those in the six categories now contained within the excep-

tions." and that ".
. . until Congress has spelled out such

an intent, with respect to the activities specifically ex-

empted, it is not the function of the courts to create ad-

ditional exceptions." 310 F.2d at 185-186. So holding

this Court struck down as outside of the exceptions,

trusts whose asserted purposes included such objectives

as "promoting industry betterment and industry pubUc

relations, encouraging harmony between labor and man-

agement," etc. In our view even a very liberal construc-

tion of the exceptions to Section 302 would not have

brought such trusts within the exceptions.* Accordingly,

it cannot we think be said that this Court was in fact

adopting a rule of strict construction to be applied to

the meaning of terms contained within the exception.

Indeed, application of the rule of strict or liberal con-

struction would have been inappropriate where the mean-

The purposes of the trusts here in question are clearly those

specified as appropriate in Section 302(c)(5) to wit: medical

or hospital care and pension benefits.
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ing of the statute was clear without resort to the rules.

See Osaka Shoshen Kaisha Line v. United States, 300

U.S. 98, 101 (1937); Ryan v. United States, 278 F.2d

836,838 (9th Cir. 1960).

On the other hand, if in the instant case the Court

concludes that it is faced with the problem of interpret-

ing the meaning of a statutory provision where the words

of the statute do not clearly resolve the issue it will be

appropriate for the Court to apply a rule of construc-

tion as an aid in reaching a decision. It is our conten-

tion that in view of the criminal character of the statute

and the nature of the clause in question as constituting

an exception, the adoption of a rule of liberal construc-

tion would be in order.

C. The Application of a Rule of Liberal Construction

in Resolving the Dispute Herein in Favor of Partici-

pation of Retired Employees in the Medical-Hos-

pitalization Trust and of Union Employees in Both

the Medical-Kospitaljzation Trust and Pension

Trust Would in No Way Defeat Any Purpose of

Congress in Enacting Section 302.

A liberal construction in favor of inclusion within

the exception would result in a holding that the word

"employees" means former employees who have retired

and that the words "other employers" includes union

employers. Such a liberal construction would in no

way defeat any of the purposes of Congress in enacting

Section 302.
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The broad purposes of Section 302 were aptly stated

by Judge Learned Hand in his dissent in United States

V. Ryan, 225 F.2d 417 (2d Cir. 1955), as follows:

".
. . Congress wished to prevent employers from

tampering with the loyalty of union officials, and dis-

loyal union officials from levying tribute upon em-

ployers." (225 F. 2d at 426)

See also United States v. Toth, 333 F.2d 450, 453 (2d

Cir. 1964); Sanders v. Birthright, 111 F. Supp. 895, 901

(S.D. Ind. 1959).

More specifically, insight into the purposes of Con-

gress in enacting Section 302 may be gained from a

review of the statements of its proponents immediately

after the introduction of the amendment which is now

Section 302 and during the course of the Senate debate

which followed.

The amendment was introduced by Senator Ball who,

at the time, described its purposes as follows:

".
. . the sole purpose of the amendment is not to

prohibit welfare funds, but to make sure that they

are legitimate trust funds, used actually for the speci-

fied benefits to the employees of the employers who

contribute to them, and that they shall not degenerate

into bribes . . .
." (93 Cong. Rec. 4804; 2 NLRB,

Legislative History of the Labor Management Rela-

tions Act 1947, p. 1305)

Senator Byrd, who had joined Senator Ball in intro-

ducing the Bill and who had been sponsor to an amend-

ment of the so-called "Case Bill" (H.R. 4908) in 1946,
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which was substantially identical to the proposed amend-

ment, immediately supplemented Senator Ball's introduc-

tory remark, stating as follows:

".
. . It [the Amendment] has a specific purpose,

which is to prohibit the labor unions from requiring

welfare funds to be paid into the treasuries of the labor

unions. .
." (93 Cong. Rec. 4804; 2 NLRB, Legis-

lative History of the Labor Management Relations

Act 1947, p. 1305).

On the following day, May 8, 1947, Senator Taft,

speaking on behalf of the amendment, went into a more

detailed explanation of its provisions. ''^ Explaining the

main provision of subsection (5) containing the essential

terms here in dispute ( "for the sole and exclusive benefit

of the employees of such employer and their famihes and

dependents"). Senator Taft said:

"In other words, this must be a trust fund. It cannot

be the property of the union without a definite state-

ment that it is in trust for the employees, who, after

all have earned the money." (93 Cong. Rec. 4876;

2 NLRB, Legislative History of the Labor Manage-

ment Relations Act 1947, p. 1311).

Senator Taft commented on subclause (B), which re-

quires that the detailed payment basis on which payments

* Although Senator Taft was not one of the four Senators who
joined in introducing the amendment, he had previously joined

Senator Ball and others in urging its introduction and adoption.

See: Sen. Rep. 105 on S. 1126, Supplemental Views, p. 52; 1

NLRB, Legislative History of the Labor Management Rela-

tions Act 1947, p. 458.
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are made is to be "specified in a written agreement with

the employer":

"The purpose of the amendment is to require that

the fund shall be established in definite, detailed form,

in the form of a trust fund, with respect to which the

employees can determine their rights and can insist

upon them." (93 Cong. Rec. 4877; 2 NLRB, Legis-

lative History of the Labor Management Relations Act

1947, -p. 1312).

Concluding his analysis of the amendment, Senator Taft

commented upon the purpose of that part of subclause

(B) requiring equal representation and provision for the

appointment of neutral persons to break deadlocks, as

follows:

"The purpose is to prevent the abuse of welfare

funds. . . .

«

".
. . [U]nless we impose some restrictions we

shall find that the welfare fund will become merely

a war chest for the particular union, and that the

employees for whose benefit it is supposed to be es-

tablished, for certain definite welfare purposes, will

have no legal rights and will not receive the kind of

benefits to which they are entitled after such deduc-

tions from their wages." (Id.)

Finally, immediately prior to the Senate vote adop-

ting the amendment, Senator Ball replied to critics as

follows:

"All that is sought to be done by the amendment is

to protect the rights of employees. After all, on any
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reasonable basis, payments by an employer to such

a fund are in effect compensation to his employees.

All that is sought to be done in the amendment is to

see to it that the rights of employees in the fund are

protected. . .
." (93 Cong. Rec. 4882; 2 NLRB,

Legislative History of the Labor Management Re-

lations Act 1947, p. 1321)

Thus, the basic purposes of the legislation were to

prevent such funds from becoming "war chests" of

unions or used by high union officials for their personal

gain and to insure that such funds would be used for

the direct benefit of employees and their famifies. Where

a bona fide trust, jointly administered as required by

Section 302, adequately specifies the types of permis-

sible benefits and the conditions upon which such bene-

fits are to be paid, there is no potential misuse or abuse

merely because the term "employee" includes former

employees, retired employees, union employees, trust

employees or other employees. Similarly, there is no

potential abuse or misuse merely because the term

"employer" includes a union or the trust itself as well

as other employers making contributions at the specified

rate. It is submitted that by allowing the union to con-

tribute as an employer would not defeat the congressional

purpose of equalizing the representation of the trustees

of the trust funds between union representatives and

employer representatives because the trusts in question

clearly prohibit the union as an employer from having

any voice in the selection of the employer trustees. See

Record, p. 10 and p. 26. A determination by this Court

in accordance with the contentions herein urged will per-
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mit the trust funds represented by amici curiae, typical

of many others throughout the United States, to continue

to provide specified benefits to thousands of former em-

ployees, retired employees, union employees and trust

employees, all of whom are and have been relying on

these trusts as a primary source of security.

It is submitted that Congress was not concerned

with preventing the kind of conflict of interest between a

union and the employees it represents as Judge Bonsai

describes in United States Trucking Corporation v.

Strong, No. 64-3716, F. Supp (S.D. N.Y.

March 11, 1965) 58 LRRM 2778, when he states that to

permit union employees to participate in trust fund bene-

fits might cause a union to obtain less benefits for the em-

ployees it represents so as to pay less contributions for its

own employees. Nowhere in the legislative history of Sec-

tion 302 are there found any statements indicating that

preventing such a possible conflict was a purpose of the

legislation. It is submitted that such a possible conflict

is too remote for Congress to have been concerned with.

A union will represent thousands of employees and have

very few employees itself. It is unrealistic to believe that

a union would demand less benefits to the medical and

hospital care and pension plans for the employees it

represents in order to hold down the cost of providing

such benefits to its own employees. No conflict with the

legislative purposes can possibly be found from allowing

a union employer to provide its employees with the same

benefits obtained for the employees it represents. The

only difference here is that to permit the union to con-

tribute to the larger trust plans will allow it to obtain the
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same benefits for its employees at a little lower cost than

by a private plan.

Moreover, it is submitted that Congress was not in-

tending to prevent employees from receiving medical or

hospital care benefits after their employment status had

terminated by retirement. Congress was intent on insur-

ing that the funds would directly benefit employees.

Certainly employees, whether present or former em-

ployees, will be directly benefited if as a result of their

employment and contributions made by employers in-

tended for their benefit, they are assured that after retire-

ment, when earnings are reduced, their medical and

hospital care expenses, which might greatly increase, will

be substantially paid for.

A liberal construction of the words "employees" and

"other employers" so as to permit union employees to re-

ceive medical-hospitalization and pension benefits from

contributions by their union employer and retired em-

ployees to receive medical-hospitalization benefits from

contributions made by employers for their benefit would

in no way defeat any purpose of Congress in enacting

Section 302.
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CONCLUSION

For the reasons hereinabove stated, the judgment of

the District Court should be reversed.

Respectfully submitted,
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BRIEF OF RESPONDENT

I.

APPELLANT'S SPECIFICATIONS OF ERROR

We print as an Appendix to this Brief, for the con-

venience of this Court, the concise yet complete

Opinion of the Trial Court (Tr. 9-14). This consists

of seventeen numbered findings.

Appellant excepts to ten of these Findings of Fact.

It is worthy of note, however, that appellant does not

except to Finding IX or to Finding XVI.
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Finding No. IX recites that

:

"There is no evidence that the decedent slipped

or fell accidentally."

Finding No. XVI recites

:

"There is no proof of death by external, violent

or accidental means."

Bearing in mind that this is a double indemnity

policy, that the sum of Fifty Thousand Dollars

($50,000.00) has been voluntarily paid to the appel-

lant on the life provisions of the policy, and that only

the double indemnity provision for payment is here

in dispute, we call attention to the specific provision

of the policy, which provides for payment only:

"in the event the death of the insured resulted

directly from injury effected solely through ex-

ternal, violent and accidental means."

Thus, a finding, unexcepted to, "that there is no proof

of death by external, violent or accidental means"

would seem to be fatal to this appeal.

Further, we bear in mind the familiar rule on ap-

peal prescribed by 28 U.S.C.A., Rule 52a, which

provides

:

"Findings of Fact should not be set aside unless

clearly erroneous, and due regard shall be given

to the opportunity of the Trial Court to judge of

the credibility of witnesses."



We remember, too, that this Court has often had oc-

casion to apply this section of the Code of Civil

Procedure, saying, only last year, in Kerr v. C.I.R.,

326 F. (2d) 225:

"Findings of Trial Judge will be sustained un-
less clearly erroneous, or unless not supported by
substantial evidence."

Two later cases by this Court applying the same

rule are:

Monroe Auto Equip. Co. v. Superior Industries,

Inc., 332 F. (2d) 473
WeUs-Benz, Inc. v. U.S., 333 F. (2d) 89.

Furthermore, it will be noted that appellant, in her

brief, nowhere undertakes the heavy burden of showing

that any one of these ten Findings of Fact is "clearly

erroneous," or not supported hy substantial evidence.

Under these circumstances, these Findings of Fact

stand as the facts of this case, and conclusively de-

monstrate that appellant cannot recover.

We have every confidence that each of the Trial

Court's findings are supported by a substantial pre-

ponderance of the evidence. We refer to these matters

merely to lighten the burden of this Court in examin-

ing the record.
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II.

ADDITIONAL STATEMENT OF THE CASE

Appellant's Statement of the Case, so far as the

facts are concerned, consists of a single sentence ad-

vising the Court that

"Henry S. George was found dead on or about,

June 24, 1963, in the bath room of a hotel room
in Spokane, Washington, where he made his

home."

To .this should be added the following further facts

that negative the claim that appellant's decedent met

his death by "external, violent and accidental means."

Decedent's body was found lying crosswise in the

bathroom, with his head against the bathroom wall,

and his feet resting against the bathtub (R. 18-19).

Decedent had a cigarette between the first and second

fingers of his right hand (R. 19). This position of the

cigarette had not been disturbed by the fall, and it

continued to burn after the fall until it accumulated

an inch of ash (R. 217, 244), indicating the moveless

condition of the body, due to rigor mortis.

There was no foreign material on the floor of the

bathroom, and its floor was dry, so that there was no

evidence that decedent had slipped or fallen. Unable

to offer evidence showing that decedent had slipped,

appellant's chief medical witness testified that de-

cedent



"... was a sick man. He may have been dizzy
or fainted. I don't know." (R. 67).

This is as close as appellant was able to come to the

cause of decedent's fall. The great preponderance of

the evidence is that the decedent died of natural

causes, and was dead at or before the time his body

hit the floor. (R. 124, 151-2, 161, 180, 215).

Further facts will be set forth in the course of the

argument.

III.

ARGUMENT

As we read appellant's brief, we find in it only

contentions of fact, two in number: first, the con-

tention that decedent met his death by external violent

and accidental means ; and second, that appellee failed

to show by a preponderance of the evidence that the

decedent died from natural causes.

1. Was Decedent's Death Caused by External, Violent

and Accidental Means?
1

For the proof that decedent's death was the result

of external, violent and accidental means, appellant

relies on just two non-significant circumstances : One,

a discoloration or bruise just below the right jaw, the

discoloration extending into the lower part of the face
1

that first came into existence the day after decedent's

death; and second, a distorted version of an exclama-
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tion made by Dr. Kalez immediately on seeing the

dead body of decedent in the bathroom when he ex-

claimed that decedent "could have fallen and broken

his neck, or he could have had a stroke or a heart

failure." (R. 24)

This off-hand remark about a broken neck, as one

of three possibilities, was shown to have no pertin-

ence here since his neck was not broken or injured in

any way. Yet, counsel harps on it in his brief to show

"violent and accidental means."

As to the discoloration or bruise, at the time of the

discovery of the dead body of decedent, Mr. George,

the elder brother of decedent. Dr. Kalez, and a little

later, the Coroner, all examined the head and upper

part of the body quite carefully and discovered no

bruise or discoloration at that time. It was only on

the day following the discovery of the body when it

was at the mortuary, that Mr. George discovered it

for the first time. (R. 108). Mr. Hayes, of the morti-

cian staff, described it as a "discoloration," "mottled"

and said "it could look like a bruise" (R. 225). He

explained its appearance the day afterwards by say-

ing:

"To us, it looked like the head had been in a

position as such and there is where the blood went

to." (R. 224-226)

Dr. Kalez gave a similar explanation of this later

appearance of discoloration by testifying:



"It could be just due to pooling of the blood in
a portion of the neck post mortem — I mean, after
death." (R. 154).

Not only did Mr. George not see this discoloration

or bruise on the day of the accident, but the Deputy

Coroner, Dr. Higgins, who examined the body care-

fully within a few hours of its discovery on the 24th of

June, after explaining his duty to make such a care-

ful examination, testified as follows:

"I looked at the patient's head and neck and ex-

posed parts to see if I could see any signs of con-

tusion or lacerations, bruises, hemorrhages, or any
sign of external violence, which I could not."

(R. 213).

Similarly, Dr. Kalez, one of the first to see the body

of the decedent, also made a close examination of the

body at that time. He testified that he looked at the

face and the jaw, .that he would have seen the dis-

coloration "if it would have been sufficient to have

been seen," and that there was "no sign of any bruise"

(R. 154).

Thus, this attempt of appellant to rely on this so-

called "bruise" or this exclamation that the decedent's

neck might have been broken when it wasn't — "as

evidence of violent and accidental means" simply

vanishes into thin air. Therefore, Finding of Fact

No. 16, that there is no proof of death by external,

violent or accidental means, is fully supported by the

uncontradicted testimony.
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In support of their contention that Dr. Kalez' ex-

clamation about the possibility of a broken neck and.

the discoloration of the right jaw that took place at

least a full day after the death of the decedent, con-

stituted external, violent and accidental means of the

death, appellant cites two Washington eases : The first

of these, Hodgkinson vs. Department of Labor and

Industry, 52 Wash. (2d) 500, 326 P. (2d) 1008, defined

the word, "injury" in a Workmen's Compensation

case in such general terms as to have no meaning

or application here.

The other case is Hill vs. Great Northern Life In-

surance Co., 186 Wash. 167, 57 P. (2d) 405, cited

merely to quote a statement of the rule in Horsfall

vs. Pacific Mutual Life Ins. Co., 32 Wash. 132, 72

Pac. 1028.

But the Horsfall case, even if it were applicable

here, was overruled in Evans vs. Metropolitan Life

Ins. Co., 26 Wash. (2d) 594, 622; 174 P. (2d) 961.

In a thirty-five (35) page opinion, the Evans case

exhaustively reviewed all the earlier cases of the Wash-

ington Supreme Court in this field to remove incon-

sistencies in their earlier eases, achieving this by dis-

tinguishing certain of the cases and by directly over-

ruling the Horsfall case, as well as Bennett vs. Mutual

Trust Life Ins. Co., 21 Wn. (2d) 698; 152 P. (2d) 713.

In so distinguishing and overruling certain of its

earlier cases, it laid down a rule that, under such a

policy as is here involved:



"It is not sufficient to establish a direct, causal
connection between the accident and the injury,
but he nnist show that the resultant condition was
caused solely by an accidental means; and if the
proof shows a pre-existing infirmity which was a
coutrihuting factor, he cannot recover."
(Emphasis supplied).

As we have heretofore pointed out. Dr. Hill, on

whose testimony plaintiff must rely, in answer to an

inquiry as to a written statement he had made, de-

scribing the cause of death of Henry George, Dr. Hill

admitted, "Yes, it [liver disease] would be classified

as a contributory disease" (R. 75). A more direct

admission, bringing this case clearly within the ambit

of the Evans case, cannot be immagined.

The Evans case has been repeatedly cited by our

Supreme Court in approval, and was followed on this

point in Bennett vs. Metropolitan Life Ins. Co., 35

Wn. (2d) 284; 212 P. (2d) 790, where it was held:

"That the evidence left no doubt that the death
of the insured was contributed to by his tul^er-

culosis and epileptic condition, as well as injury
sustained from a fall, thereby placing the death
outside the coverage of the double indenmity
clause, and the Trial Court was justified in taking
the matter from the jury and dismissing the case."
(3rd Syl.)

Even if the discoloration under the jaw had been

caused by the fall, the most that could be claimed for

the appellant would be that it raised an issue of fact

to be determined by the trier of the fact. Since the
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Trial Judge dctcrniined the fact against api^ellant,

that determination is controlling in this court. There

are a number of cases to this effect, but we content

ourselves with a quotation from the latest of them

which cites the earlier cases.

In Davis vs. North American Accident Ins. Co., 39

Wn. (2d), 145, 146; 234 P. (2d) 871, the Supreme

Court of Washington said

:

"Normally it is most difficult to determine pre-

cisely or even to estimate the contribution of pre-

existing disease to an injury where the latter

appears prima facie to have been the result of an
accident. The question then presented is a jDurely

factual one. Where there is conflicting evidence,

the problem should l^e resolved by the trier of the

facts. Graham vs. Police and Firemens Ins. Assn.,

10 Wn. (2d) 288; 116 P. (2d) 352; Towey vs. N.
Y. Life Ins. Co., 27 Wn. (2d) 829; 180 (2d) 815.

See, also, Bennett vs. Metropolitan Life Ins. Co.,

35 Wn. (2d) 284; 212 P. (2d) 790."

2. Did Decedent Die of Natural Causes?

Api^ellant's second contention, based on the false

assumption that appellant had made a prima facie

ease of death by violent and accidental means, which

shifted the burden of proof to the appellee, consists

of a statement that:

"There is a complete failure to establish, by a

preponderance of the evidence, that the deceased
died of natural causes."
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While the foregoing demonstrates that there was no

such burden resting on ai)pellee, the record does

clearly disclose, by an overwhelming preponderance

of the evidence, that the decedent did die of natural

causes. The four physicians who unequivocally tes-

tied that in their judgment he died of natural causes,

are nowhere contradicted on this point, save by a half

hearted hypothesis of Dr. Hill, to be later discussed.

Dr. Kalez, who had treated the decedent as his phy-

sician for many years (R. 114-121), and who was first

to be present when decedent's death was discovered,

testified that "my conclusion was he died of natural

causes." (R. 123) ; "death may occur from his natural

causes suddenly and unexi^lainably without any min-

ute findings " (R. 149).

On cross-examination by appellant's counsel, he gave

the following further testimony:

"Q. ***Wouldn't you conclude * that it is just

as possible he slipj)ed and fell and hurt himself
and died as a result of thatl

"A. No, because the preponderance of the evi-

dence is on the other side.

"Q. The cigarette, right?

"A. The cigarette — no evidence of external

injury, sudden, acute rigor mortis ** the prepon-
derance of opinion of both myself and the Coroner
was that it was a natural death in view of the

fact that there was nothing to substantiate any
other cause." (R. 151-152).
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Dr. Myhre, the second medical expert called by ap-

pellee, likewise testified unequivocally that "it was a

natural death." (R. 161) He was followed by Dr. Stier,

who gave exactly the same testimony (R. 180). Dr.

Higgins, the Deputy Coroner, also testified that "My
opinion was that it was a natural death." (R. 215).

Faintly opposed to this positive, unqualified testi-

mony of these four physicians, there is only the un-

certain, inconclusive testimony of Dr. Hill.

On cross-examination. Dr. Hill gave the following

testimony

:

"Q. You came to the conclusion that you would
have to speculate as to what was the cause of his

death 1

"A. I would.

"Q. And you certainly have expressed no

opinion as to what caused it: if he fell, what

caused the fall"?

"A. The only opinion I could possibly express

there is that he might have fainted from his liver

disease or something of that nature, but this is

speculation." (R. 69)

Dr. Hill was appellant's only witness as to the

cause of decedent's death. Of appellant's two other

medical witnesses, Dr. Logan merely testified on the

question of hypoglycemic shock, due to the fatty

metamorphosis of decedent's liver, resulting from his
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heavy drinking, and Dr. Kleaveland testified only in

contradiction of Dr. Mybre's conclusion that the de-

cedent's death was due to ventricular fillibration.

Neither of them ventured any oi^inion as to the cause

of the death of the decedent.

A clear distinction exists between this admittedly

speculative opinion of Dr. Hill and the positive, un-

equivocal testimony of the four physicians mentioned

above that the decedent's death was due to natural

causes.

These several opinions of the four doctors that the

death of the decedent was due to natural causes, that

he was dead before his body struck the floor, were in

no sense speculative. They were based on jDhysical

facts, i.e., the head in a cramped position when, if the

decedent had been alive, as even Dr. Hill has ad-

mitted, the decedent would and easily could have

struggled into a position readily permitting breathing

(R. 69), the cigarette held in his hand, so moveless

I that it burned down to the filter with an inch of ash,

! wholly undisturbed by even the slightest movement in

j
the hand (R. 196, 244-5) ; the fact that he fell cross-

j
wise in the bathroom when, if he had slipped as he

! entered the bathroom, he would have fallen forward

or backward ; the complete absence of any condition

I

of the floor that could have caused the fall, etc. These

were opinions based on observed physical facts, and

I
there were no physical facts that in any way contra-

dicted them.
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The fall of decedent, sidewise, the narrow way of

the bathroom, is highly significant as explained by

Doctors Myhre and Stier. Dr. Myhre testified as fol-

lows:

"Q. What is the natural reaction of the body
when somebody dies suddenly like that? * * *

(R. 17)

"A. *** pitched forwards, backwards, side-

ways."

"Q. Any way?

"A. Any way."

And Dr. Stier, questioned on the same point, test-

ified :

"A. The body would fall in whatever position

,the death occurred." (R. 182)

This testimony not only explains the fall sidewise,

but confirms the judgment of the physicians that the

decedent was suddenly stricken and dead before the

body reached the floor.

This conclusion that the decedent died of natural

causes is further fortified by the physical condition of

the decedent, suffering as he was from "a very

marked and severe fatty change in the liver" (R. 59),

"due to excessive drinking" (R. 73), as testified to

by Dr. Hill.
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Coupled with this was his abnormally high blood

pressure (R. 115), as testified to by Dr. Kalez, his

physician for the last eight years of his life (R. 114).

In .this eight-year period, the decedent's blood pres-

sure in 1959 was 208/98 and 198/86 (R. 116) ; in 1961,

it was 220/120 (R. 114) and in 1963, it was 224/128-

32 (R. 118). This high blood pressure, like the fatty

metamorphosis of the liver, was attributed to his heavy

drinking (R. 120). Dr. Kalez further testified that

high blood pressure "is in itself a disease" (R. 120)

called "hypertension." These facts taken in consider-

ation with the external, physical facts and the opinions

of five of the six physicians testifying as to the cause

of death, fully justified the Trial Court in finding

|,

(F of F No. 14) :

,

"The only unrefuted cause of death was from
natural causes, i.e., a cerebral vascular accident."

True, there was a divergence of opinion among the

\
physicians as to the particular disease that caused the

death of decedent. But these opinions as to the partic-

ular disease are only secondary and derivative from

the fact that he died of natural causes.

On this subject as to when testimony as to the cause

of death or injury is speculative, in an often cited

I case, Frescoln v. Puget Sound T. Co., (90 Wash. 59,

> 63; 155 Pac. 395), Judge Chadwick gave an opinion

I

as to what many times has been accepted by the

j
Supreme Court of Washington as a sound definition

II

of such speculation when he wrote

:
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"Speculation and conjecture, when used in this

connection mean the same thing. The cause of an
accident may be said to be siieculative when, from
a consideration of all the facts, it is as likely that

it happened from one cause as another."

Judged by this test, the unanimous ojjinion of these

physicians, based on these physical facts and ratified

by the opinion of the Trial Judge, can in no sense be

said to be speculative or conjectural. The only con-

jectural testimony on this point is that of Dr. Hill,

who admitted frankly that he had to speculate as to

the cause of the fall of the decedent. (R. 69).

Inasmuch as plaintiff's case rests entirely on the

testimony of Dr. Hill, a more extended analysis of

his testimony is in order.

Dr. Hill's strongest statement as to the cause of the

death of decedent was given on direct, as follows:

"It seems to me that it is more logical to as-

sume that the death had actually been due to the

obstruction of the airway." (R. 62)

However, on cross-examination. Dr. Hill whittled

away this statement until practically nothing is left

of it by the following admissions:

"Q. Actually, you found no anatomical find-

ings to indicate asphyxiation?

"A. That is true, sir**"
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"Q. Also, isn't it true, sir, that in the majority
of eases you do find cyanosis "?

"A. In the great number of them, you do, no
question about it.

"Q. Actually, when it comes down to it, the
only basis of your conclusion that there may have
been asphyxation was the position of the body
as described to you?

"A. Yes, in the absence of any visual findings
that I could see that would cause the death.

"Q. Actually, in the great majority of the cases

of asphyxation, there are convulsions, too, are
there not"^* * *

"A. In the great majority of them, yes." (R.

73, 74).

Continuing the cross-examination

:

"Q. During this period of time, if the body were
in a very awkward, uncomfortable strained posi-

tion, the body would just naturally reflex itself

out of it ?

"A. There would certainly be an attempt to get

up, I would think, at least if he is conscious.

"Q. I will ask you if you don't recall, on the

24th day of December, 1963 * *, if then at that

time you didn't in your own handwriting state

to him that in your opinion that liver disease was
contributory to the death of Henry George"?

"A. Yes, it would be classified as a contribu-

tory disease. " (R. 74, 75).
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Having in mind tlie provision of the policy that it

only comes into effect "in the event the death of the

insured resulted directly from injuries effected solely

through external, violent and accidental means," this

admission of Dr. Hill that his liver disease contributed

to his death, is of itself fatal to the contention of the

plaintiff, as we shall see when we examine the author-

ities on this point.

After these several admissions of Dr. Hill that the

liver disease of the decedent was contributory to the

death of Henry George (R. 75) ; that if his head were

in such a position to cut off his breathing, there would

"certainlij" he an effort to rise from it or "reflex out

of it," the only basis of his opinion that the death was

due to the obstruction of the airway, was the awkward,

strained j^osition of the head.

What is left of Dr. Hill's assumption that death

had been due to the obstruction of the airway of the

decedent *? What he has expressed — not as an opin-

ion, but a mere assumption — is thoroughly contra-

dieted and annulled l)y these later admissions of want

of physical evidence to support the assumption.

Even so, Dr. Hill's tenuous assumption is overborne

by the opinions of five other doctors on this point as

to strangulation. Dr. Stier, being asked if it were

possible for the decedent to have his wind-pipe cut

off in that position replied:
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"I believe it would have been a remote possibil-

ity. I have not ever in my experience or reading
found or heard of a case where strangulation oc-
curred in such a position." (R. 185).

Dr. Myhre, being asked the same question, was even

more emphatic :

"I know of no conceivable way the neck can be
extended or flexed and cut off an airway without
fracturing or breaking the neck." (R. 164).

In response to a similar question on cross-examination,

Dr. Kalez testified

:

"It would be almost impossible in a husky bull-

necked fellow like that. If he had, he would have
had convulsions prior to his death." (R. 145).

Dr. Higgins, the Deputy Coroner, in a much more

' extended exposition of his view, reached the same con-

clusion as Drs. Stier, Myhre and Kalez (R. 217-218),

while Dr. Hubbard joined his four colleagues in tes-

tifying that the death of the decedent was not due to

strangulation (R. 208-209).

This massive array of expert medical opinion com-

pletely overwhelms whatever was left of Dr. Hill's

highly qualified assumption that the decedent's death

was due to the "obstruction of the airways" (R. 64)

and leaves no evidence on which appellant can rely

that defendant's death was in any way due to violent

or accidental means.
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3. Appellant's Major Legal Contention

Under the heading of "Legal Issues and Author-

ities," on Pages 12-17 of Appellant's Bi-ief, beginning

with Graham vs. New York Life Insurance Company,

182 Wash. 612, 47 P. (2d) 1029, and ending with Doke

vs. United Pacific Ins. Co., 15 Wn. (2d) 536, 131 P.

(2d) 436, great and quite unnecessary efforts are

made by ajDpellant to establish the rule that, once a

prima facie case of death solely by external, violent I

and accidental means has been made by the plaintiff,

the burden of proof then reverts to the defendants.

But that is jDrecisely the rule adopted by the Trial

Court in this ease. After noting that the law of Wash-

ington controls and is well established, and that there

is no basic dispute between the parties as to the law,

the Trial Judge wrote :

"Where a claim is made by the beneficiary and
rejected by the insurer on a double indenuiity

coverage such as is before us, the plaintiff has the

burden initially of proving that the insured's

death was caused by violent, external and acci- :

dental means. Upon a prima facie showing by the i

defendant in this regard, the burden shifts to the ;

defendant to overcome the proof of death by vio- '

lent, external and accidental means, or to prove
the bar of some other exclusion under the policy." i

(Appendix A, this Brief). !

There are just two vital reasons why these cases of

appellant have no relevance. In the first place, appel-

lant failed to prove that the insured's death was

caused by violent, external and accidental means ; and
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in the second place, the appellee proved by an over-

whelming preponderance of the evidence that the

decedent died from natural causes.

4. Admissibility of Peter Dix's Opinion

On Pages 17-20 of Appellant's Brief, appellant

: urged that the Trial Court erroneously refused to ad-

mit the opinion of Peter Dix, a layman, as to "what

(happened to him (the decedent) at that time," Graham

V. Police and Firemen's Assn., 10 Wn. (2d) 288, 116

P. (2d) 352, and Arthurs v. National Postal Trns.

Assn., 49 Wn. (2d) 570, 304 P. (2d) 685, are cited in

support of the right of the appellant to use this opinion

of Peter Dix.

But these cases only support the admission of "in-

formation" when such "information is the result of

familiar association." Then, only, "the layman may
'testify to disposition, appearance and physical condi-

tion of an individual." But Peter Dix has already

'testified at considerable length; (R. 14-22) as to the

disposition, appearance and physical condition of the

; decedent. His layman's opinion that was sought is

; indicated by the offer of proof (R. 23) that "it was

his opinion that he had fallen * * * and

:

"was jammed in the bathroom in that position,

and that his neck appeared to have been out of

place or broke, and that he would suffocate because
he could not breathe."
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Here, there was plainly offered an invasion by a

layman in the field of opinion that can only be given

by an expert. His surmise that the neck was broken

is, of course, altogether erroneous, and his opinion

that decedent had suffocated had nothing to go on but

the observation of the position of the body which he

had given in full detail. Under these circumstances, the

following eases and others that could readily be cited

to the same effect would seem to be conclusive against

the admission of such opinion

:

In Almanza vs. Phelps-Dodge Corp., 57 Ariz. 150

112 Pac. (2d) 215, it was held:

"On the question whether disability resulted

from injury rather than disease, medical testimony

only is admissible."

Similarly, in Griesel v. Fabian, 184 Okla. 42, 84

Pac. (2d) 634, the rule was stated:

"Where an injury is of such a character as to

require skilled and professional men to determine

the cause thereof, the question is one of science

which must be proved by skilled and professional

men."

See also Cohenour v. Smart, 205 Okla 668, 240 Pac.
'

(2d) 91, 94.

Indeed, the Supreme Court of Washington said in

Orcutt V. Spokane County, 58 Wn. (2d) 846, 364 P.
j

(2d) 1102, at Page 853

:
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"Medical testimony is necessary when the causal
relationship is not clearly disclosed by substantial
evidence." (Emphasis supplied.)

In any event, in the present case, the ruling on the

offer of proof had no significant effect upon the out-

come; for the fact is that, notwithstanding the court's

ruling, the plaintiff succeeded by other questions in

getting into the record the facts contained in his offer

of jjroof. First, Mr. Dix's opinion that the decedent's

neck "appeared to be dislocated or broken." (R. 20)

and secondly, his opinion that the decedent's position

was such that he could not breathe. (R. 20-21).

Furthermore, this proffered opinion of an untrained

observer was wholly immaterial. In view of the mas-

sive expert testimony that decedent did not die of suf-

focation, and the medical reasons why suffocation

could not take place, it is inconceivable that the Trial

Court would or could have given any credence to this

off-hand impression of Mr. Dix.

IV.

CONCLUSION

In closing we summarize:

Since no more has been shown in this case concern-

ing the cause of death other than the finding of the

dead body of decedent in his hotel bathroom, since

there is no evidence that the decedent slippd or fell ac-



24

cidentally ; since there is no evidence that the decedent

met his death by external, violent or accidental naeans

;

since, on the contrary, the overwhelming conclusion of

the expert medical testimony is that decedent met his

death through natural causes; and since, finally, the

Trial Court's findings, based on the preponderance

of the evidence, fully sustains the foregoing summary

of the evidence, it follows, we respectfully submit,

that the judgment of the Trial Court should be af-

firmed.

Respectfully submitted,

BENJAMIN H. KIZER
ROBERT E. STOEVE

720 Paulsen Building

Attorneys for Respondent
New York Life Insurance Co.

Of Counsel:

TURNER, STOEVE AND LAYMAN

720 Paulsen Building
Spokane, Washington
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Attorney for Respondent





27

APPENDIX

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OP WASHINGTON

NORTHERN DIVISION

Sue p. George,
Plaintiff,

vs.
[

NO. 2513

New York Life Insurance ^^op^mtom^^
Company, a Mutual Insurance * ^-t^J-JN J-^JN

Company, Defeyidant.

This matter is before the court for determination

on the merits following a trial to the court without a

jury. Plainiff api^eared at said trial on November 19,

1964, represented by her attorneys, William B. Bantz

and Michael Hemovich; defendant ajDpeared by and

through its attorneys, Benjamin H. Kizer and Robert

E. Stoeve. Evidence was received, arguments and

briefs have been submitted and the cause is fully

presented.

i

]

The defendant, Henry S. George, was found dead,

Dn or about June 24, 1963. in the bathroom of the hotel

room in SjDokane, Washington, where he made his

home. At the time of his death there was in full force



28

and effect a life insurance policy on the life of the

said Henry S. George, written by the defendant com-

pany. By the terms of said policy the plaintiff was

beneficiary. The life policy was in the face of $50,000.-

00 with a so-called double indemnity rider calling for

payment of an additional $50,000.00 to the beneficiary

in the event the death of the insiired "resulted dir-

ectly, and indei^endently of all other causes, from

bodily injury effected solely through external, violent

and accidental means ... ".

It is undisputed that timely proof of death andi

proper claims for both the basic and the double in-

demnity coverage were made. The face amount of the

policy, $50,000.00, was paid and the defendant refused

payment of the accidental means death provision of-

the policy.

As it is shown in the pretrial order, duly entered

in the cause, the issue presented by the contentions of

'

the parties resolves down to the question of whether

or not the insured died by external, violent and acci-

dental means within the language of the insurance;

policy in question. i

The Law of the State of Washington controls and>

appears well established. Actually there is no basici'

dispute between the parties as to the principles of law

applicable to the sole issue presented in this cause.

Where a claim is made by the beneficiary and rejected

by the insurer on a double indemnity coverage such
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las is before us, the plaintiff has the burden initially

:0f proving that the insured's death was caused by

/iolent, external and accidental means. Upon a prima

facie showing by the plaintiff in this regard, the

burden shifts to the defendant to overcome the proof

of death by violent, external and accidental means or

to prove the bar of some other exclusion under the

policy.

j

The issue being narrowed and the applicable law

clearly established, the relevant facts as established

)y the proof need to be stated

:

The court finds from the evidence that the following

facts have been proved:

(1) That the decedent's body was found from twelve

thirty hours after death in a cramped position in

,1 bathroom; the body was in a state of extreme rigor

nortis.

(2) There were no external marks of bruises or

:ontusions of any kind indicating an injury. Some evi-

lence of a blueness below the right jaw line was of-

fered, but this was post mortem lividity and not a

Jbruise.

I

(3) That a cigarette, burned to the filter or to the

;kin line, was discovered in the right hand of the

corpse with an ash in place of a length slightly over

m inch. It was stipuulated that such ash would result
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from a burning of the cigarette for a period of four

to five minvites.

(4) Upon examination by physicians, the body

showed no evidence of petechial hemorrhaging; no

evidence of cyanosis and no evidence that convulsions

had preceded death. No injury to the air passages

was found. Some or all of these conditions are pres-

ent in the majority of cases where there has been

death by strangulation.

(5) An autopsy was performed on the cadaver some r

four days after the body was discovered, which wasi

nearly five days after death. No anatomical cause of

death could be ascertained by the pathologist perform-

ing the autopsy.

(6) The decedent had a history of high blood pres-

sure, indicating the disease of hypertension. A com-

mon cause of death in hypertension cases is by

circulatory vascular accident, that is, a rupture of a

blood vessel.

(7) Because of the elapsed time between the death

and the autopsy, post mortem autolysis had set im

and the cells of the brain were so deteriorated as to!

cause microscopic examination of the brain cells to be;

valueless.
j

j

(8) The liver was the only bodily organ showing

any significant pre-death malfunction. This organ
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jhowed a marked, severe and diffuse fatty meta-

norphosis, probably due to longtime over-indulgence

n alcohol by the decedent. In this disease, fatty

substance infiltrates the liver cells and reduces the

ibility of the liver to store sugar needed to maintain

he sugar level in the blood.

(9) There is no evidence that the decedent slipped

|)r fell accidentally.

(10) A total of eight doctors testified to a total of

'our different possible causes of death ; strangulation,

lypoglycemic shock; cerebral vascular accident

{stroke) ; and ventricular fibrillation. Each of such

ioctors admitted that the conclusion reached by him

vas the result of speculation. Insufficient physical

ividence of the cause of death could be demonstrated

')y any doctor or doctors to establish with certainty the

:!xact reason for the death of the insured decedent,

(11) The opinion of Dr. Hill, pathologist and prin-

cipal medical witness for the plaintiff, that death was

)y strangulation, was based on a description of the

Position of the body given to him by Doctors Kalez

md Higgins, each of whom viewed the body prior to

ts being moved. However, these two doctors, who

/iewed the body, stated that the air passages were not

'losed by the position of the body. In view of this fact,

md the absence of any of the usual conditions present

|Vith strangulation deaths, Dr. Hill's conclusion of
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strangulation is not based on a satisfactory premise

and cannot be accepted.

(12) The deceased had eaten a meal shortly before

death which was jDartially digested. This fact excludes

the diagnosis of death by hypoglycenic shock and such

diagnosis is unacceptable.

(13) Death, having its primary cause from ventri-

cular fibrillation, under the proof, is purely a theoret-

ical conjecture and the court discounts it.

(14) The only unrefuted cause of death was from

natural causes, i. e., a cerebral vascular accident.

(15) The court finds that Henry S. George wasi

dead or dying while still on his feet and in an erect:

position.

(16) There is no proof of death by external, violent

or accidental means.

(17) The condition of the liver of the decedent didi

not substantially contribute to death.

The court concludes from the foregoing facts that;

the plaintiff has failed, initially, to prove that the

insured died from violent, external and accidental

means.

Further, the court concludes that the defendant has

proved by a preponderance of the evidence that death
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/as not caused by violent, external and accidental

leans, and that, on the contrary, death was by natural

auses.

The defendant must therefore prevail and the court

determines. Plaintif 's complaint is to be dismissed

nd judgment is to be for the defendant with its costs.

This memorandum opinion embodies the court's

indings of fact and conclusions of law imder Rule 52,

'ederal Rules of Civil Procedure. Either party may
abmit requests for other or more detailed findings

s provided in said Rule.

The attorneys for the defendant will prepare and

ubmit a judgment in accordance herewith.

DATED: December 7, 1964.

Ray McNichols

District Judge.
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UNITED STATES COURT of APPEALS
FOR THE NINTH CIRCUIT

SUE F. GEORGE, Appellant,

vs.

NEW YORK LIFE INSURANCE COMPANY, a

Mutual Insurance Company, Appellee.

On Appeal From The United States District Court

For The Eastern District Of Washington

Northern Division

BRIEF OF APPELLANT

JURISDICTIONAL STATEMENT

\ This case is based upon a Washington State Resi-

dent's suing a foreign corporation for a sum in excess

jof ten thousand dollars ($10,000.00). 28 USCA 1332

(R-2-3) and pretrial order,

I
The case was tried before the United States District



Court, Eastern District of Washington, Northern Di-

vision, without a jurv on November 19, 1964. Judg-

ment was entered for the defendant on the 21st day

of December, 1964. Appeal is being taken from said

.iudgment.

STATEMENT OF THE CASE

The decedent, Henry S. George, was found dead, on

or about June 24, 1963, in the bathroom of a hotel

room in Spokane, Washington, where he made his

home. At the time of his death there was in full force •

and effect a life insurance policy on the life of the

said Henry S. George, waitten by the defendant com-

pany. By the terms of said policy the plaintiff was

beneficiary. The life policy was in the face amount of 1

$50,000.00 with a double indemnity rider calling for i

payment of an additional $50,000.00 to the beneficiary .

in the event the death of the insured "resulted direct-

ly, and independently of all other causes, from bodily

injury effected solely through external, violent and ac-

cidental means. . .
."

It is undisputed that timely proofs of death and

proper claims for both the basic and the double in-

.

demnity coverage were made. The face amount of the (

policy, $50,000.00, was paid and the defendant refused i*

payment of the accidental means death provision of
'

the policy (Pre-Trial Order).
[

As is shown in the pretrial order, the issue present-

ed by the contentions of the parties resolves down to

the question of whether or not the insured died by



external, violent and accidental means within the lan-

guage of the insurance policy in question.

The law of the State of Washington controls. Ac-

tually there is no basic dispute between the parties as

to the principles of law applicable to the sole issue

presented in this cause. Where a claim is made by the

beneficiary and rejected by the insurer on a double in-

demnity coverage such as is before us, the plaintiff

has the burden initially of proving that the insured's

death was caused by violent, external and accidental

means. Upon a prima facie showing by the plaintiff in

this regard, the burden shifts to the defendant to over-

come the proof of death by violent, external and acci-

dental means or to prove the bar of some other exclu-

sion under the policy.

SPECIFICATIONS OF ERROR

The court erred in the following paragraphs set

forth in the Court's Memorandum dated December 7,

1964, which was used as the Findings of Fact and

Conclusions of Law pursuant to Rule 52.

I

(2) There were no external marks of bruises or

jContusions of any kind indicating an injury. Some

evidence of a blueness below the right jaw line was

offered, but this was post mortem lividity and not a

bruise.

j
This finding is not sustained (R65-66 and 241).

i (4) Upon examination by physicians, the body

showed no evidence of petechial hemorrhaging; no



evidence of cyanosis and. no evidence that convulsions

had preceded death. No injuiy to the air passages was

found. Some or all of these conditions are present in

the majority of cases where there has been death by

strangulation.

This finding was refuted by Dr. Hill (R-64-65-66).

(5) An autopsy was perforaied on the cadaver

some four da.ys after the body was discovered, which

was nearly five days after death. No anatomical cause

of death could be ascertained by the pathologist per-

forming the autopsy.

This finding was explained by Dr. Hill (R-60) and

if finding is correct it would appear to eliminate death

by cerebral vascular accident as found by the court,

as Dr. Hill stated he would have found such if it were

the case.

(6) The decedent had a history of high blood pres-

sure, indicating the disease of hypertension. A common

cause of death in hypertension cases is by circulator}-

vascular accident, that is, a rupture of a blood vessel.

There was no testimony that it caused his death or i

that he had any real problem with high blood pres-

sure at time of his death and it did not show in the

autopsy. Hill (R-60), Stier (R-187), Kalez (R-137).

(7) Because of the elapsed time between the death t.

and the autopsy, post mortem autolysis had set in and

the cells of the brain were so deteriorated as to cause

microscopic examination of the brain cells to be value-

less.



Dr. Hill refutes this and states he could tell, and

would have made necessary findings if deceased had a

stroke that would have killed deceased (R-60).

(8) The liver was the only bodily organ showing

any significant pre-death malfunction. This organ

showed a marked, severe and diffuse fatty meta-

morphis, probably due to longtime over-indulgence in

alcohol by the decedent. In this disease, fatty substance

infiltrates the liver cells and reduces the ability of the

liver to store sugar needed to maintain the sugar level

in the blood.

Three doctors found that this was not a contribut-

ing factor to his death. Dr. Logan (R-81), Dr. Hig-

gins (R-219), Dr. Kleveland (R.232).

i-
' (10) A total of eight doctors testified to a total of

four different possible causes of death : Strangulation,

hypoglycemic shock; cerebral vascular accident

(stroke) ; and ventricular fibrillation. Each of such

ioctors admitted that the conclusion reached by him

ivvas the result of speculation. Insufficient physical evi-

ience of the cause of death could be demonstrated by

iny doctor or doctors to establish with certainty the

3xact reason for the death of the insured decedent.

j

The only doctor using facts that he saw and further,

;hat stated, after knowing the facts "more likely than

lot what he died from was strangulation," was Dr.

Bill (R-61).

I
(11) The opinion of Dr. Hill, pathologist and prin-

dpal medical witness for the plaintiff, that death was



by strangulation, was based on a description of the po-

sition of the body given to him by Doctors Kalez and

Higgins, each of whom viewed the body prior to its

being moved. However, these two doctors, who so

viewed the body, stated that the air passages were

not closed by the position of the body. In view of this

fact, and the absence of any of the usual conditions

present with strangulation deaths. Dr. Hill's conclu-

sion of strangulation is not based on a satisfactory

premise and cannot be accepted.

Dr. Hill was allowed only to take Kalez and Hig-

gins' word for how he looked. Court refused to let

Peter Dix testify and offer of proof was made as to

the testimony which should have been admitted (R-

23). Furthermore, we find nothing in record to sub-

stantiate the Court that Dr. Higgins stated "air pas-

sages were not closed when he viewed the body," and

further, Dr. Kalez (R-125) states as follows:

"Q. Assuming there was no obstruction of the

windpipe due to food or any foreign object, I will

ask you, sir, if the position in which that body was
lying was such that if the person had not been

dead, could he have breathed?

"A. Well, it would be speculative but I think

that he could have due to his build in the neck;

however, we were suspicious that he might have
hit his head or might have even broken his neck

on the fall, but if he had it would have occurred

after death and that is why we asked for the

autopsy."

(14) The only unrefuted cause of death was from

natural causes, i.e., a cerebral vascular accident.



[

This was controverted by Dr. Hill (R-60), Dr. Stier

(R-187), Dr. Kalez (R-137).

j
(15) The coui-t finds that Henry S. George was

dead or dying while still on his feet and in an erect

.

position.

No evidence to this—only speculation of some doc-

tors, but was controverted by Dr. Hill.

j
The Court concludes from the foregoing facts that

the plaintiff has failed initially to prove that the in-

[sured died from violent, external and accidental

I

means.

The Court found that there was enough evidence at

the end of plaintiff's case to deny the defendant's mo-

tion for dismissal of the action (R-112).

At this time, the burden shifted to the defendant as

to cause of death. The defendant then came up with

three separate causes of death and each of the three

; doctors for the defendant said that the other doctors'

1diagnosis was wrong and did not agree with it.

I
The Court then concluded that the defendant had

iproved by a preponderance of the evidence that death

|was not caused by violent, external and accidental

!means, and that, on the contrary, death was by natural

jeauses.

!
Again, how can the court find a preponderance of

evidence from the defendant's witnesses when the de-

jfendant shows three causes of death, all not connect-

ed with the other, all disagreeing with the others'
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reasons and specifically, the defendant's pathologist,

Dr. Stier, disagrees with Dr. Kalez as to the cause of

death and yet the Court finds that Dr. Kalez is ap-

parently correct. Then the defendant's Dr. Myhre dis-

agrees with both of them. Dr. Higgins took Dr. Kalez'

word for cause of death; however, even Dr. Higgins

disagreed with the defendant's other doctors as to the

liver, heart and fibrillation contributing to or causing

deceased's death.

EVIDENCE

The evidence shows that Dr. John Hill did the au-
\

topsy on the deceased (R-47-48) on June 28, 1964. It

further shows that Dr. Hill is the pathologist at one '

of the largest hospitals in the northwest and that he

has done over seven thousand autopsies (R-47).

The evidence showed that Dr. Hill was the only

doctor that testified that had actually thoroughly ex-

amined the deceased except for the embalmer. Bill

Hayes (R-222 & 229).

The evidence showed that Dr. Hill, as pathologist :

doing the autopsy, was in the best position to know

what happened. The defendant's own witness. Dr.
\

Stier, another pathologist, so stated (R-199).

The evidence did show bv Dr. Hill that there was

no anatomical reason for death, but that after know- ^

ing all the facts and now knowing the position the de-

ceased was found, he stated: "That it was more likely
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than not that he would strangle or suffocate in the

position he was found." (R-61).

Dr. Hill testified further that he did not die because

of a heart attack, a stroke, or liver disease.

Dr. Stier agreed with Dr. Hill as to death by heart

attack or stroke or other circulatory diseases (R-187).

j]

Dr. Logan, a liver specialist, agreed with Dr. Hill as

to the liver disease not being fatal (R-81).

j
Dr. Higgins also agreed that the liver did not kill

him nor did hypoglecemic shock (R-219 & 220).

Dr. Kleveland agreed with Dr. Hill that his heart

through ventricular fibrillation did not kill deceased

nor was there any relationship between the liver and

ventricular fibrillation (R-232).

Il
Dr. Myhre stated that deceased died of ventricular

fibrillation, however, no one else agreed with this

diagnosis.

j

ARGUMENT

I
The trial court, sitting without the jury, at the end

lof the plaintiff's case apparently felt that there was

'sufficient evidence to not grant the motion dismissing

this action. The court felt, at that time, that the

plaintiff proved by a prima facie case that the de-

ceased died from bodily injuries effected solely

through external, violent and accidental means which

would allow the plaintiff to recover.

' At the time the motion to dismiss was denied, the
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burden shifted to the defendant for them to show that

the deceased did not die from bodily injury effected

solely through external, violent and accidental means.

All the defendant proved was simply a fact that their

doctors, namely five as set forth in the record, could

not agree on any one cause of death—in fact, the de-

fendant's doctors specifically set forth three distinct

and separate causes of the death and while doing so,

each of the defendant's doctors contradicted the other

defendant's doctors. The defendant, by this type of

testimony does not show by a preponderance of the

evidence that the deceased died of natural causes. All

they do is show that five doctors do not agree, in fact

disagree, with one another why the deceased died. All

of the defendant's doctors admitted that they were

speculating and that they did not know the cause of

death with any reasonable medical ceilainty.

In substance, all the defendant did was to say to

the court, we do not know, you take your choice. Dr.

Hill, the plaintiff's doctor, was the only doctor that

examined and did an autopsy on the deceased and was

the only one that could determine any real medical

facts, and he stated that "after knowing all of the

facts, that it was more probable than not that the de-

ceased died of strangulation or suffocation." (R-61).

Once the burden shifted to the defendant and they

failed to sustain the burden of proof by a preponder-

ance of the evidence, the verdict should have been for

the plaintiff.

The court relied on inconsistent testimony of the
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defendant's own witnesses in determining the cause

of death. The court set out in its finding number 14,

"The only unrefuted cause of death was from natural

causes, i.e., a cerebral vascular accident" ; however, this

was refuted not only by Dr. Hill (R-60) but defend-

f ant's own Dr. Stier (R-187) and Dr. Kalez (R-137).

There is not sufficient evidence in the record for the

t
court to find that there was a preponderance of evi-

I
dence that the deceased died of natural causes. The

court could and did only speculate as to the cause of

death from the evidence as there was no substantial

evidence of this—only conjecture and speculation.

Washington Supreme Court has repudiated the so

, called scintilla of evidence rule and has repeatedly

i held that evidence sufficient to support a verdict must

be substantial.

There was more than sufficient evidence to proper-

ly cover the wounds or injury aspect of the case.

There was testimony by doctors as well as laymen that

it looked like the deceased had a broken neck. There

was a bruise and swelling on lower right jaw and on

\ the right side of neck.

! The plaintiff should have been allowed to have Peter

i
Dix' testimony admitted as a layman's Adewpoint of

\
whether or not the deceased would have been able to

breathe.

! The real expert in the case was Dr. Hill. The rec-

ord shows he has done over 7,000 autopsies ; that he is

the head pathologist of one of the largest hospitals in

the Northwest. He was the only one in the position to
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properly evaluate the cause of death. As was stated

before, even the defendant's patholo^st, Dr. Stier,

said Dr. Hill was the one in the best position to know

what went on. The other doctors were only trying to

second guess Dr. Hill at the time of trial and their

findings were strictl.y based on conjecture and specu-

lation.

The specification of eiTors set out previously by

number in the judge's memorandum opinion, and the

answers set out to each specification of error shows

that the court did not take into consideration all of

the testimony of the doctors. The assignments of error

are well taken in that the memorandum opinion used

by the court and the defendant for its findings and

conclusions was in error and the verdict should have

been granted for the plaintiff.

LEGAL ISSUES AND AUTHORITIES

Burden of Proof:

Once the plaintiff has made a prima facie case that

the deceased died under the accidental provision of

the life policy, the burden of proof then shifts to

the defendant and the defendant must prove by a

preponderance of the evidence that the deceased died

from natural causes and that this burden of proof

cannot be sustained or upheld by a mere matter of

conjecture or speculation.

In Graham v. New York Life Insurance Company,

182 Wash. 612 at page 619:
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"In an action for a double indemnity under an

accident clause where an insured fell or jumped
from a fire escape at the 16th floor of a building,

the presumption of accidental death from a death

by external and violent means remains and was
not overcome, or the affirmative defense of sui-

cide established, where all of the facts and cir-

cumstances tending to support the defense were
subject to different constructions."

As was stated in the case of Browning v. Equitable

\Life Assurance Company, 80 P. (2d) 348, the Court

laid down the rule that the burden of going forward

with the proof is on the insurer to establish that the

injury or death came within the exclusion clause of a

particular policy.

The case of Griffin v. Prudential Insurance Com-

pany, 133 P. (2d) 333, (Utah), sets forth the same

proposition, that is, that where the insurance com-

pany relies on an exclusion or exception clause con-

tained in the policy, the burden of proof is on the in-

surer; in an action for double indemnity in a case

where death results from a fall, the cause of which is

unknown, to show that the fall resulted "directly or

indirectly from bodily or mental infirmity or disease

in any form.

I Trotter v. Industrial Health, Accident c£- Life Insur-

\ance Company, 175 Atl. 884, (Penn.) the Court held
j

(that the insurer had burden in proving the defense

that the insured died of heart disease within the ex-

ception in the policy. To the same effect is the case of

Nalty V. Federal Casualty Company, 24Lb 111. App. 180,

In Metropolitan Life Insurance Company v. Broyer,



14

20 F. (2d) 818, where the plaintiff brought forward

evidence that death occurred in such a wa,y as natural-

ly pointed to accident, plaintiff was held not bound to

disprove negatively other causes of death.

Rogers v. Prudential Insurance Company of Ameri-

ca, 270 111. App. 515, the Court held that where a

plaintiff in an action on insurance policies providing

for double indemnity in case of accidental death makes

out a prima facie case of death of the insured from

external, violent and accidental means, the burden is

then upon the defendant to show that the death re-

sulted from a cause excepted in the policy.

As is pointed out in the case of Metropolitan Life

Insurance Company v. Jenkitis, 12 So. (2d) 374, the

defendant insurance company cannot meet its burden

of proof by speculation, conjecture and surmise, but

must find some logical support in the testimony to

sufficiently establish its defense.

Continental Casualty Company v. James Paul, 209

Ala. 166, 95 So. 814, 30 A. L. R. 802 (1923).

"We recognize, of course, that what is referred

to as the scintilla doctrine prevails in this state,

but this does not at all conflict with the equally

well-known rule that a conclusion as to liability

which rests upon speculation pure and simple is

not the proper basis for a verdict. 'Inference in

legal parlance, as respects evidence, is a very dif-

ferent matter from 'supposition.' The former is a

dedication from proven facts ; while the latter re-

quires no such premise for its justification. And
the courts and juries in dealing with the inquiry

whether a party has discharged his burden of
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proof, cannot pronounce upon mere supposition

that the burden has been met.' . . . Where testi-

mony leaves the matter uncertain, and shows that

any one of half a dozen things may have brought
about the injury, for some of which the employer
is responsible, and for some of which he is not, for

the jury to guess between these half a dozen caus-

es, and find that the negligence of the employer
was the real cause, when there is no satisfactory

foundation in the testimony for that conclusion."

In Frame v. Prudential Insurance Company of

America, 56 Atl. (2d) 76, the Court stated that the

fact, as a mere matter of speculation, there may have

J!

been a contributing factor to death of the insured oth-

er than external, violent and accidental means does

.
not preclude a recovery under accidental death pro-

;
visions of the life policy. The Court went on to say

, that the right to recover on the policy was barred only

if there was, in fact, such a contributing factor, not if,

as a mere matter of speculation, there may have been.

The case of Kelley v. Pittsburgh Casualty Company,

100 Atl. 494, (Pemi.) the court was called upon to

I

construe a similiar provision in a double indemnity

I
life insurance policy. The Court stated, at page 495 of

I

that opinion:

"Our position at the trial may be well defined,

substituting the word 'disability' for the word
'death', by an extract from 5 Ann. Cas., pp. 86, 87,

which is as follows

:

" 'If disease, while existing, be but a condition,
and the accident the moving, sole, and proximate
cause of the death, the exception in the policy will

not relieve the insurer for death so caused. Thus
it has been said that, if an insured should suffer
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death by drowning, no matter what the cause of

his falling into the water, whether disease or slip-

ping, the drowning in such case would be the

proximate and sole cause of the death, unless it

appeared that death would have been the result,

even had there been no water at hand. . .
.'

"So it seems death due to chronic alcoholism

and a broken limb is not within the exception, if

the proximate cause of death is the accident and
resulting injury, . . . Death due to a fall caused by
a sudden ailment or disorder is not the result of

disease within the meaning of an exception in a

policy ; the fall being the sole and proximate cause

of death. . . . The same is true in case of death
caused by a fall rupturing an artery weakened by

a tumor."

In the case of Bolie v. United Pacific Insurance Co.,

15 Wn. (2d) 536, the Supreme Court has recognized

that a presumption of "accidental means" arises when

there has been established that a death was the result

of external and violent means. At page 544-545 of that

opinion, the court stated

:

"The next question is whether the burden was
on the appellant to show the manner in which the

accident occurred.

"In 29 Am. Jur. 1082, sec. 1443, after stating

the general rule that the plaintiff in an accident

insurance policy must prove that the death or

injury for which the action is brought must be

caused by accidental means, within the terms of

the policy, this is said:

" 'In this respect, the authorities support the

general rule that in an action on a policy insuring

against death caused solely by external, violent,

and accidental means, the burden of proof is on

the plaintiff to show from all the evidence that
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the death of the insured was the result of acci-

dental as well as external and violent means, but

I
that where death by unexplained, violent, and ex-

ternal means is established, a presumption is

thereby made of the fact that the injuries were
accidental, without direct and positive testimony

I

on that point, since the law will not presume that

I the injuries were inflicted intentionally by the

deceased or by some other person.'
"

Cox V. Poison Logging Company, 18 Wn. (2d) 49

at page 68

:

"This court has repudiated the so called scin-

tilla of evidence rule and has repeatedly held

that evidence sufficient to support a verdict must
be substantial."

' In this case now before the court, it was encumbent

upon the court to find sufficient evidence in the case

to meet defendant's burden of proof by a preponder-

ance of the evidence that an exclusion or exception

was applicable, not a finding or a verdict based on

conjecture or speculation. Once a prima facie case is

'made for the plaintiff, if there is not a preponderance

jof the evidence admitted for the defendant, the verdict

[must be for the plaintiff.

Expert and Non-Expert Testimony:

The only expert to testify as what he felt was based

Ion more than mere conjecture or speculation was Dr.

Hill. The testimony of Peter Dix should have been

I

admitted as a layman's testimony. Offer of proof was

I

made as to Dix's testimony (R-23) but the evidence

was not admitted by the court and could not be taken
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into consideration on hypothetiea] question later in

the trial.

In the case of Graham v. Police <& Firemen's Ass'n.,

10 Wn. (2d) 288, our Court held that a layman, who has

had an oppoi'tunity to draw a conclusion as to the cause

of death, after making sufficient observations may testi-

fy as to those conclusions. At page 295 of that opinion

:

"In determining questions such as presented I

in this case, Court and juries must accord great i

weight to the evidence given by physicians. They
may, however, consider the testimony of non-

experts when it is based upon obsei-vation and
the opportunity to draw a conclusion. In eases

where the information is the result of familiar as-

sociation, a layman, may testify to disposition, .

appearance, and physical condition of an uidi-

vidual."

The rule stated in the Graham case, supra, was re-

iterated with approval in Arthurs v. National Postal

Trans. Ass'n., 49 Wn. (2d) 570, at page 578:

"Although, in determining the cause of death,

great weight must be accorded to the evidence of i

physicians, the testimony of non-experts may be

considered when it is based upon observation ; and !

in eases where the information is the result of i

familiar association, a layman may testify to dis-

position, appearance, and physical condition of i

an individual. ..."

At 20 Am. Jur. 1206, page 1257, it states as to ex-

pert opinion testimony

:

"When expert opinions differ, the care and ac-

curacy with which the experts have determined
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the data upon which they have their conclusions

are to be considered. Opinion testimony founded
upon facts within the knowledge and experience

of the witness and supported by good reasons is

likely to receive greater credence and carry more
weight than a purely speculative theory or one

which is rendered by persons not qualified in the

field about which they testify. . . .

"Positive expert testimony will prevail over

negative expert testimony." 97 ALR 1399, 41 P.

(2d) 605.

f In the case of Orcutt v. Spokane County, 58 Wn.

(2d) 846, at page 853, the court stated:

"We have often held that in actions in which
recovery is sought for physical conditions alleged-

ly resulting from injuries inflicted by the wrong-
ful act of the defendant, the finding must produce
evidence to establish, with reasonable certainty, a

causal relationship between the injury and the

subsequent condition, so that the jury will not be

indulging in speculation and conjecture in pass-

ing upon the issue. (Citing cases) Although we
have held this may be established by circum-

stantial evidence, medical testimony is necessary
when the causal relationship is not clearly dis-

closed by the circumstantial evidence. Moreover,
we have held this medical testimony must at least

be that the injury 'probably' or 'more likely than
not' caused the subsequent condition, rather than
that the accident or injury 'might have,' 'could

have,' or 'possibly did' cause the subsequent con-

dition. (Citing cases.)"

In the case at hand, medical witnesses who testified

|on behalf of the defendant admitted that their testi-

^rnony was based upon speculation or conjecture.
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Injury or Wounds:

There was more than sufficient evidence to sustain

a verdict on external wounds in that Dr. Kalez stated

that it looked like deceased's neck could be broken

(R-148). Hayes, the embalmer, found discoloration

on his neck and jaw that looked like a bruise (R-225).

And further, the deceased's brother, John George,

noticed the same bruise and discoloration in the same

area prior to the funeral of deceased (R-109).

In Hodgkinson v. Dept of Labor d Industries, 52

Wn. (2d) 500, an "injury" is described as follows:

" 'Injury' means a sudden and tangible hap-
pening, of a traumatic nature, producing an im-

mediate or prompt result, and occurring from
without ; an occupational disease ; and such physi-

cal condition as results from either."

A further definition of "injury" appears in 29 Am.

Jur. 315-316, sec. 1168

:

". . . An accidental bodily injury has been de-

fined as a localized abnormal condition of the liv-

ing body, directly caused by accident. . .
."

Another definition which is noteworthy in the in-

stant case is that of "visible contusion or wound." In

the case of Hill v. Great Northern. Life Ins. Co., 186

Wash. 167, the court states, at page 173

:

"The words, 'visible mark or evidence of in-

jury,' and similar expressions used in accident

insurance policies such as we have here, are not

construed in the strict and narrow sense of a
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bruise, contusion, laceration, or fracture, but in

the broad sense of something that is discernible,

perceptible or evident upon observation. 6 Couch
on Insurance, sec. 1265. This is the general rule

that is followed in this state. In Horsfall v. Pa-

cific Mutual Life Ins. Co., 32 Wash. 132. . . .

where the identical question was presented, this

court said

:

" 'It is also urged that the injuries causing

death left no visible external mark, produced at

the time of and by the accident, upon the body
of deceased, and therefore the injury was one ex-

cepted from the policy. The evidence as stated

above shows that immediately after the accident

the deceased became deathly pale and sick, his

hands and feet became cold, and the perspiration

stood out on his face and hands. The next day
after the accident his skin, which previously had
been iniddy, became a bluish gray color, and re-

mained so until his death. These, we think, were
visible external marks, and sufficient to bring the

ease within the terms of the policy. (Citing au-

thorities)'
"

Also, in 29 Am. Jur. 319-320, sec. 1173, Visible

Contusions and Wounds

:

"In some policies provision is made for indem-
nity or increased indemnity in case of death or
injury by accidental means of which there is a
visible 'contusion or wound.' The purpose of such
a provision is to have visible and physical evi-

dence of the means which are alleged to have ef-

fected the bodily injuries.

"The words 'contusion' and 'wound' as thus used
have been variously defined. The term 'visible

contusion,' as used in a provision of a life insur-
ance policy for double indemnity where death oc-
curs as a result of bodily injuries effected by ex-
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L

ARGUMENT.

A. The Restraining Order Prevented Trial of Ap-

pellant's Municipal Court Case From Proceeding

to Judgment.

Reference is made to the statement on page 2 of Ap-

pellee's Brief that a trial of the Municipal Court case has

not been had. The Municipal Court case was set for

trial on July 27, 1964 but the Referee's Restraining

Order prevented the case from going to trial and the

said Restraining Order is still in effect. The Referee's

original Restraining Order was issued May 28, 1964.

B. The Trustee's Title Is Subject to the

Attachment Lien.

Reference is made to the contentions of Appellee's

Brief on pages 6, 7 and 8 thereof that since title to the

attached funds passes to the creditor only after Judg-
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ment, the Trustee in Bankruptcy is vested with title

thereto under Section 70(a)(5) of the Bankruptcy Act

(11 U.S.C.A. §110). This is a non sequitnr. Appellant

does not claim title to the attached funds but only an

attachment lien with respect thereto. The title which the

Trustee receives under §70 is subject to the attachment

lien, even though it is contingent upon success of the

litigation, since the Trustee takes the property subject

to all valid claims, liens and equities.

4 Collier on Bankruptcy, §70.04, p. 954.1

;

Zartman v. First National Bank of Waterloo,

216 U.S. 134 (1910);

Anglo Bank v. Schenley Industries, Inc., 215 F.

2d 651 (9Cir., 1954);

Hyman v. McLendon, 140 F. 2d 76 (4 Cir.,

1944).

Section 70(a)(5) vests the Trustee with title by

operation of law to Bankrupt's property ".
. . which

prior to the filing of the Petition he could by any means

have transferred ..." The Bankrupt could not have

transferred the attached monies prior to Bankruptcy free

of the attachment lien under California Law and the

Trustee take no better title to the funds.

6 Cal. Jur. 2d, §131.

C. Appellee Misconstrues Metcalf v. Barker.

Appellee refuses to accept the facts as set forth in

the reported decision of Metcalf v. Barker, 187 U.S. 165

(1902), and as viewed by the U.S. Supreme Court in

its opinion with respect thereto. The creditors suit there-

in creating a contingent, equitable lien was commenced

December 17, 1895 and Judgment was not entered there-
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on until January 31, 1899, within four months of the

bankruptcy of May 12, 1899. For the U.S. Supreme

Court's rejection of the contention that title passed to

the Trustee free of the lien, because the equitable lien

involved was admittedly "contingent", see the quota-

tions from the U.S. Supreme Court opinion on pages

8 and 9 of Appellant's Opening Brief.

If the present eleven month old attachment is invalid,

what is meant by the provisions of Section 67 of the

Bankruptcy Act (11 U.S.C.A. §10) which specifically

makes null and void all attachments obtained at any

time within four months prior to the filing of the Peti-

tion in Bankruptcy? Appellee seeks to delete from the

Statute the three italicized words.

Mctcalf V. Barker has already answered this question

in holding that when the contingent lien is obtained

more than four months prior to the filing of the Peti-

tion, ".
. . its validity is recognized ..." The Metcalf

decision further states that ".
. . if this were not so the

date of the acquisition of a lien by attachment or cred-

itor's bill would be entirely immaterial . .
."

D. Appellee Does Not Explain Why Section 60

Should Not Apply.

On page 10 of Appellee's Brief, referring to Section

60 of the Bankruptcy Act (11 U.S.C.A. §96) Appel-

lee does not in any way refute the Appellant's position

that since Section 60 defines an attachment within four

months of bankruptcy as a preference, attachments over

four months prior to bankruptcy are not preferences

under the Bankruptcy Act. Appellee, without citing au-

thority, merely states that ".
. . Section 60 of the Act

cannot and should not be applied ..."
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E. No Authority Is Cited for the Trustee's Position.

It is important to note that Appellee can cite no case

where an attachment preceding bankruptcy by over four

months was invalidated. Certainly it is not unreasonable

to require Appellee to cite some authority for its new,

novel, and unique position which is contrary to the case

law and completely out of harmony with the Bankruptcy

Act.

II.

CONCLUSION AND PRAYER.

The Appellee's position is not supported by either case

law or statute and is completely contrary to express pro-

visions of the Congressional enactments on the subject

of Bankruptcy. It is clear from the Bankruptcy Act that

attachments perfected over four months prior to bank-

ruptcy are exempted from any claim by the Trustee in

facts such as exist in the case at bar.

Wherefore, Appellant respectfully prays that the

Order of the United States District Court affirming

the Order of the Referee in Bankruptcy be reversed and

that Appellant be awarded its costs together with such

other relief as is appropriate under the circumstances.

Respectfully submitted,

Meyer Berkowitz.

Attorney for Appellant.
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I.

STATEMENT OF THE CASE

The facts are undisputed. The Trustee in Bankruptcy
filed an Application for Stay of State Court proceedings,
Restraining Order and Order to Show Cause to prohibit
A & E PLASTIK PAK CO., INC., its agents or employees,
from prosecuting a State Court action against HOLLAND
3ULB IMPORTERS, INC., prohibiting the Marshal of the



County of Los Angeles from disbursing any money or prop-

erty under attachment to said creditor, and ordering the

Security First National Bank to surrender to the Trustee

any monies or properties held under any levies by said

creditor.

A & E PLASTIK PAK CO., INC., is a California cor-

poration and a general creditor of HOLLAND BULB IM-

PORTERS, INC., the above entitled Bankrupt. On De-

cember 11. 1962. said creditor filed a suit in the Municipal

Court of Los Angeles Judicial District in Los Angeles,

California, against the Bankrupt herein and others, being '

Case No. 948,190 and captioned "Complaint for Money."

On December 12, 1962, the Los Angeles County;

Marshal levied a Writ of Attachment on Security First:

National Bank, pursuant to said litigation hereinabove re- •

ferred to, and on December 13, 1962, the Bank made a "not

indebted" return of said attachment.

Thereafter, A & E PLASTIK PAK CO., INC.,

caused proceedings to be had against the Bank pursuant

to California Code of Civil Procedure, Section 545, and on

January 30, 1963, the Bank made, issued and delivered an

amended return to said Writ of Attachment stating that

said Bank was holding under and in response to the said I

Writ of Attachment, the balance of Account No. 078,675,,

in the name of HOLLAND BULB IMPORTERS, INC., the

sum of $2,579.02.

A trial in the Municipal Court of Los Angeles Judicial

District in Case No. 948.190 has not as yet been heard,

nor has a judgment been obtained in said proceedings.

An Involuntary Petition in Bankruptcy was filed by

Creditors against the Bankrupt herein in the United States

District Court, Southern District of California, Central

Division, on November 18, 1963. and HOLLAND BULB



IMPORTERS, INC., was adjudged a Bankrupt on Decem-
1
ber 13, 1963. On AprH 1, 1964, WILLIAM N. BOWIE,

I Jr., was duly appointed and qualified as Trustee of said
I Bankrupt Estate and ever since the said date, he has been
and is the acting and qualified Trustee of said Bankrupt

. Estate.

I
The Trustee, herein, claimed that the Attachment

I

lien obtained by A & E PLASTIK PAK CO., INC., under

j

the laws of the State of California, is and was contingent
jand inchoate, and is merely a "Lis Pendens" notice that
a right to perfect a lien exists. The Trustee further claimed
;that due to the fact that no judgment has been obtained

j

by said creditor prior to the filing of the Petition in Bank-
ruptcy on November 18, 1963, no transfer of the property
[Of the Bankrupt to said creditor occurred, and that under
Section 70(a) of the Bankruptcy Act, title to the Bank-
rupt's property vested in the Trustee on said date.

The debt arising from the debtor-creditor relationship

herein referred to, between the bankrupt and A & E
PLASTIK PAK CO., INC., is the type of debt discharge-
able in Bankruptcy. Neither the creditor nor the Bank
objected to the Court's summary jurisdiction in this pro-
ceeding.

The Honorable Norman W. Neukom, Referee in Bank-
ruptcy, in his findings of fact and conclusions of law, after

having reviewed both oral and written arguments of all

parties hereto, ruled that the attachment lien obtained by
A & E PLASTIK PAK CO., INC., is and was contingent
md inchoate and is merely a Lis Pendens notice that a

•ight to perfect a lien exists. The Bankruptcy Court fur-

ther felt that it was bound by the holding of the Ninth
::ircuit Court in the case of Rialto Publishing Company

Bafis. 32.'5 F.2d 527, CCA. 9th n.963). where it was



held that no transfer occurred until such time as the

creditor obtained its judgment and levied execution there-

on.

The Bankruptcy Court thereupon granted the Trustee

a Restraining Order against A & E PLASTTK PAK CO.,

INC., from proceeding against the attached funds of HOL-
LAND BULB IMPORTERS, INC., in said State Court ac-

tion, and the Court further restrained said creditor from

proceeding against any monies which may be held by the

Security First National Bank under said amended return

to a Writ of Attachment dated January 30, 1963.

On November 4, 1964, A & E PLASTIK PAK CO.,

INC., feeling aggrieved by the Order of October 30, 1964,

of the Bankruptcy Court herein, filed a Petition for Re-

view.

On review to the District Court, the findings of fact

and conclusions of law of the Honorable Norman W.
Neukom were affirmed and adopted by the Honorable

Harry C. Westover, Judge of the District Court.

II.

SUMMARY OF ARGUMENT

The Appellant's opening brief (pp. 2 & 3) and Appel-

lee's Statement of the Case, hereinabove, demonstrate that

there are no disputes as to the facts of the case at bar.

The Application of the Trustee was to set aside the lien

obtained by the attachment where the creditor obtained

no judgment and consequently there was no subsequent

execution. However, appellant's statement of questions

involved on Appeal (App. Br. p. 3) indicate two questions

for this Court to consider, whereas the Appellee's conten-

tion is that this Court should consider only the following:



Is the Trustee in Bankruptcy vested with title to

funds on which a creditor has obtained a writ of at-

tachment over eleven months prior to bankruptcy, but

where said creditor has obtained no judgment prior

to the filing of the petition in bankruptcy?

It is the contention of the Trustee that the attach-

ment lien obtained by said creditor on the personal prop-

erty of the Bankrupt vested in the Trustee on November

18, 1963. The mere attachment of said personal property

of the bankrupt by said creditor did not constitute a

transfer and that title to said personal property remained

in the debtor and bankrupt up to the date of bankruptcy,

when said funds vested in the Trustee by operation of law.

III.

ARGUMENT WITH POINTS AND AUTHORITIES

A. An Attachment of Personal Property under
the Laws of California Does Not Constitute a

Transfer to Attaching Creditor.

Attachment in California is not a remedy but is

merely ancillary to the ultimate goal, viz., the recovery of

a judgment.

Vol. 1, Witkin's California Procedure, p. 888.

It is contingent and uncertain in its terms being de-

pendent upon an outcome of the proceedings favorable to

the plaintiff. It does not affect the title of the debtor

to the property.

6 Cal. Jur. 2d, p. 338.

"The plaintiff, at the time of issuing the summons,

or at any time afterward, may have the property of the

defendant attached, as security for the satisfaction of any
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judgment that may be recovered, unless the defendant

gives security to pay such judgment, . .

."

California Code of Civil Procedure, Section 527.

The answer to the issue at bar hinges on the char-

acteristics of an attachment under the laws of the State

of California.

Erie Railroad Co. v. Tompkins, 304 U.S. 64, 82 L. Ed.

1188.

In Ward v. Commissioner of Internal Revenue, 224 F.

2d 547, which arose in this circuit in 1955, the court, con-

sisting of the Honorable Richard H. Chambers, the Honor-

able Albert Lee Stephens and the Honorable Leon J. Yank-

wich, in discussing the law in California as to attachments,

stated at page 551:

"Under California law an attachment is an aux-

iliary proceeding . . . the attachment is merely a se-

questration of the debtor's funds to abide the judg-

ment. They will remain the property of the debtor

and title to them passes to the attaching creditor

only after a judgment in his favor has been entered

in which case the lien of the attachment is merged
in the judgment." (Emphasis added)

.

If title to the funds passes only after a judgment, the

argument of the Appellant that the Bankruptcy Act ex-

empts from the reach of a Trustee any attachment per-

fected over four months before the filing of a Petition in

Bankruptcy is a fiction not substantiated by law or logic.

"The Trustee of the estate of a bankrupt and his

successor or successors, if any, upon his or their ap-

pointment and qualification, shall in turn be vested by
operation of law with the title of the bankrupt as of

the date of the filing of the petition initiating a proceed-

ing under this Act, except insofar as it is to property



which is held to be exempt, to all of the following kinds
of property wherever located ... (5) property, in-

cluding rights of action, which prior to the filing of the

petition he could by any means have transferred or
which might have been levied upon and sold under judi-

cial process against him, or otherwise seized, im-
pounded, or sequestered:

"

Section 70 (a) (5) Bankruptcy Act {11 U.S.C.A. Sec.

110).

"Transfer" is defined in Section 1039 of the Civil Code

of the State of California to be ".
. . an act of the parties, or

of law, by which the title to the property is conveyed from

one living person to another."

It would therefore appear that the word "transfer" as

used in the Bankruptcy Act is interpreted under the laws

of California and in view of the above section of the Civil

Code of the State of California quite apparently title to the

funds has not passed to the appellant by virtue of the writ

of attachment. It would also appear that not even posses-

sion of the funds attached has passed to the creditor-ap-

pellant under the writ of attachment.

In United States v. Security Trust and Savings Bank,

340 U.S. 47, 95 L. Ed. 53, the question presented was whether

a tax lien of the United States was prior in right to an

attachment lien where the Federal tax lien was recorded

subsequent to the date of the attachment lien but prior to

the date the attaching creditor obtained judgment. In de-

termining and interpreting the law in California as to the

status of the attachment, the Supreme Court of the United

States stated at page 50:

".
. . if the State court itself described the lien as

inchoate, this classification is practically conclusive.

. . . The Supreme Court of California has so described

the attachment lien in the case of Puisseur v. Yar-
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hrough, 29 Cal. 2d 409, 412, 175 P.2d 830, 831, by stating

that the attaching creditor obtains only a potential

right or contingent lien . . . Examination of the Cali-

fornia statute shows that the above is an apt descrip-

tion. The attachment lien gives the attaching credi-

tor no right to proceed against the property unless he
gets a judgment within three years or within such ex-

tension as the statute provides. Numerous contingen-

cies might arise that would prevent the attachment
from ever becoming perfected by a judgment awarded
and recorded. Thus the attachment lien is contingent

or inchoate—merely a lis pendens notice that a right

to perfect the lien exists." (Emphasis added)

Rialto Publishing Company v. Bass, 325 F.2d 527, which

case was decided in this Circuit in 1963, held that each

appellant's asserted attachment lien, by the initial Cali-

fornia court attachment alone, and without subsequent

court judgment thereon, became only and no more than "a

potential right or a contingent lien."

It is entirely possible that the law in states other than

California give much more effect to an attachment lien

than does the law in California. The effect, however, of the

use of attachments in California must be determined by

California law.

Erie Railroad Co. v. Tompkins, 304 U.S. 64, 82 L. Ed.

1188.

B. The Order of the Referee Is Not Contrary to

Metcalf V. Barker.

The Appellant relies on the case of Metcalf v. Barker,

187 U.S. 165 (1902) as being decisive of the issues involved

herein.

The facts of that case show that Metcalf Brothers ob-

tained confessions of JUDGMENT on October 22, 1896, in

the Superior Court of the State of New York against Lesser
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Brothers, a co-partnership. Executions were issued and re-

turned unsatisfied at that time.

On December 17, 1896, Metcalf Brothers commenced a

Judgment Creditors' action in the Supreme Court of New
York and thereupon the creditors of the partnership brought

the action to avoid the transfers of the co-partnership so

executed on.

It is urgent and indispensible to note that Metcalf

Brothers had obtained a judgment at the outset. Their at-

tachment was predicated on said judgment. If the facts

of the case at bar were identical to the Metcalf case, there

is little doubt that the lien so obtained by the judgment

would be choate and the trustee could not prevail.

However, in the instant case, there is no JUDGMENT.
There is merely an action filed and an attachment lien

filed on personal property of the bankrupt. The attach-

ment lien is merely "inchoate" as defined in the Rialto

Publishing Company v. Bass, supra, and upon the filing of

a petition in bankruptcy, title to said property so attached

passes to the Trustee in Bankruptcy by operation of law.

C. The Trustee Does Not Necessarily Take the

Property Subject to All Valid Claims, Liens

and Equities.

In the Matter of Monticello Veneer Co., (D.C., Miss.)

22 Am. B. R. (N.S.) 249, 2 F. Supp. 27, where it was said:

"Because the Bankruptcy Act measures the ex-

traordinary rights of the Trustee by the sum of the

rights of the bankrupt, of creditors, and of other parties

dealing with him, it follows that the trustee does not al-

ways occupy merely the status of the bankrupt but

frequently may get a better title than the bankrupt

had, or, in some cases, get title when the bankrupt

had none."
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The Trustee takes such property not as a bona fide

purchaser but in the dual role of a successor to the title of

the bankrupt himself and of a creditor with a lien acquired

through legal or equitable proceedings. Moreover, certain

transfers, including certain liens, are voidable by the trus-

tee under positive provisions of the Bankruptcy Act.

4 Collier on Bankruptcy, Section 70.04, p. 958.

D. Section 60 of the Bankruptcy Act (11 U.S.C.A.

§96) Wliich Validates Inchoate Attachment
Liens Within Four Months Prior to Bankruptcy
Does Not Apply.

The Appellant seeks to invoke Section 60 of the Bank-

ruptcy Act to the case at bar. Appellee contends that due

to the fact that no judgment or execution on a judgment

has been obtained by the creditor herein. Section 60 of

the Bankruptcy Act cannot and should not be applied to

the situation in the case at bar.

There has been no transfer of the funds under attach-

ment from the debtor to the creditor prior to the filing of

the Petition in Bankruptcy.

IV.

CONCLUSION AND PRAYER

An attachment lien without benefit of judgment and

execution prior to a petition in bankruptcy creates a mere

contingency and does not constitute a transfer of the bank-

rupt's property. The Rialto, Puis!^egur, Ward and other

cases cited by Appellee herein show the holding of various

courts, including this Circuit Court, on application of facts

hereinabove stated.
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Wherefore, your appellee submits that the decision of

the Honorable District Judge granting the Restraining

Order be sustained.

Respectfully submitted,

A. S. Goldman,
Leonard A. Goldman and
Earle Hagen,
By Earle Hagen,
Attorneys for Appellee.

CERTIFICATE

I certify that in connection with the preparation of this

brief, I have examined Rules 18 and 19 of the United States

Court of Appeals for the Ninth Circuit, and that, in my
opinion, the foregoing brief is in full compliance with those

rules.

Earle Hagen.
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No. 20063

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

A. & E. Plastik Pak Co., Inc..

vs.

William N. Bowie, Jr.. Trustee.

Appellant,

Appellee.

APPELLANT'S OPENING BRIEF.

I.

STATEMENT OF JURISDICTION.

The Referee had jurisdiction of this matter pursuant

to Title 11, U.S.C.A. §11, conferring jurisdiction over

bankruptcy matters upon the Courts of Bankruptcy, to-

gether with Title 11, U.S.C.A. §46(b), which enlarges

the said jurisdiction by consent of the defendant. The

United States District Court had jurisdiction to review

the Order of the Referee pursuant to Title 11, U.S.C.A.

§67(c), which grants to a person aggrieved by an Order

of a Referee the right to petition for review of said

Order by a Judge of the District Court. This Court of

Appeals for the Ninth Circuit has jurisdiction over this

Appeal pursuant to Title 11, U.S.C.A. §47(a), which

grants to this Court Appellate jurisdiction over con-

troversies arising in proceedings in bankruptcy.
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II.

STATEMENT OF THE CASE.

Appellant, A. & E. Plastik Pak Co., Inc., a California

corporation (hereinafter referred to as "A. & E.") is a

creditor of Holland Bulb Importers, Inc., Bankrupt

(hereinafter referred to as "Holland Bulb"). Appellee,

William N. Bowie, Jr. (hereinafter referred to as the

"Trustee") is the Trustee in Bankruptcy of Holland

Bulb [T. R. p. 3]. On December 11, 1962, over eleven

months prior to the filing of the Involuntary Petition

in Bankruptcy, A. & E. filed suit on its claim against

Holland Bulb and others in the Municipal Court of Los

Angeles Judicial District, located in Los Angeles, CaH-

fornia, and pursuant to said litigation, on December

12, 1962, caused the Los Angeles County Marshal to

levy a Writ of Attachment upon the bank account of

Holland Bulb at Security First National Bank (herein-

after referred to as "the Bank"). On December 13,

1962, the Bank made a "not indebted" return on said

Attachment, but on January 30, 1963, as a result of

proceedings against the Bank pursuant to California

Cede of Civil Procedure, §545, the Bank made an

amended return to the Writ of Attachment stating that

the Bank was holding $2,579.02 in Holland Bulb's Ac-

count No. 078675 [T. R. p. 3]. A. & E.'s claim against

Holland Bulb exceeds the amount of $2,579.02 [T. R.

p. 4].

It is undisputed that the Attachment of A. & E. was

a valid and existing Attachment under California law,

having all of the characteristics incident thereto, and

that the said Attachment existed as of December 12,

1962, over eleven months prior to the filing of the In-

voluntary Petition in Bankruptcy hereinafter referred
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to [T. R. p. 4]. On November 18, 1963, an Involun-

tary Petition in Bankruptcy was filed against Holland

Bulb, and thereafter, adjudication as a bankrupt oc-

curred on December 13, 1963 [T. R. p. 5]. A. & E.

did not know, nor have reason to believe, that Holland

Bulb was insolvent at any time prior to November 18,

1963 [T. R. p. 6].

On June 2, 1964, the Trustee filed an Order To
Show Cause and Petition, pursuant to which the Court

issued a temporary Restraining Order restraining A. &
E. from proceeding with the Municipal Court suit

which had been set for trial July 27, 1964 [T. R. pp.

2, 4]. Hearings were had on the said Order To Show

Cause, and the Referee, on October 30, 1964, concluded

that the Trustee was vested with title to the attached

funds [T. R. p. 6] and made its Order restraining

A. & E. from proceeding against the attached funds of

Holland Bulb, or against any monies of Holland Bulb

held by the Bank pursuant to the amended return to the

Writ of Attachment dated January 30, 1963 [T. R. pp.

8, 9]. On Petition for Review the United States Dis-

trict Court, on March 11, 1965, affirmed the Order

of the Referee [T. R. p. 10]. On March 22, 1965,

Notice of Appeal to this Court was filed [T. R. p. 12].

The questions involved in this Appeal are as follows:

(1) Is a valid California Attachment perfected over

eleven months prior to bankruptcy voidable under The

Bankruptcy Act?

(2) Is the Trustee in Bankruptcy Vested with title

to funds which are subject to a valid California At-

tachment Lien obtained over eleven months prior to

bankruptcy ?



Appellant contends that both of the above questions

should be answered in the negative, and that the Order

of the District Court affirming the Order of the Ref-

eree should be reversed.

III.

SPECIFICATION OF ERRORS.

Appellant contends that the Order below is based

upon the following errors contained in the Conclusions

of Law and Order of the Referee

:

(1) The Order of the Referee is based upon

the erroneous conclusion that the time of acquisi-

tion of a valid California Attachment is immaterial

to the Trustee's Claim of Title.

(2) Conclusion of Law Number IV [T. R. p.

6] is in error in that it vests with the Trustee by

operation of law the title to the proceeds of an

Attachment, valid and existing under California

law, which Attachment existed over eleven months

prior to the filing of the Involuntary Petition In

Bankruptcy herein.

(3) Conclusions of Law Numbers III, IV, VI

and VII [T. R. pp. 5, 6, 7] are erroneous in that

they are based upon the erroneous legal conclusion

to the effect that a perfected Attachment under

California law existing over eleven months prior

to the filing of the Involuntary Petition In Bank-

ruptcy herein vests title to the attached property

in the Trustee, free of the Attachment lien, upon

the filing of the Petition In Bankruptcy.

(4) The entire Order of the Referee herein-

above referred to is based upon the erroneous con-
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elusion of law to the effect that funds attached by

a creditor of bankrupt over eleven months prior to

the filing of the Petition In Bankruptcy, at a time

when the creditor did not know, or have reason to

believe that the bankrupt was insolvent, may never-

theless be seized by the Trustee in Bankruptcy as

assets of the bankrupt estate, and the granting of a

Restraining Order as a consequence thereof was

and is erroneous.

IV.

ARGUMENT.

A. Summary of Argument.

A California attachment perfected over four months

prior to the filing of a Petition in Bankruptcy is not

voidable under the Bankruptcy Act. Title to the Bank-

rupt's property which is vested in the Trustee is sub-

ject to all valid claims, liens and equities and is sub-

ordinate to a California attachment perfected over four

months prior to filing. The rule of Rialto Publishing

Co. V. Bass, 325 F. 2d 527 (9 Cir. 1963) is limited to

situations where the attachment was made within the

four months prior to the filing of a Petition in Bank-

ruptcy.

B. An Attachment Perfected Over Four Months

Before Bankruptcy Is Not Voidable Under the

Bankruptcy Act.

The Bankruptcy Act exempts from attack by the

Trustee any Attachment perfected over four months

before the filing of the Petition in Bankruptcy. 4 Collier

on Bankruptcy, Paragraph 67.07, pp. 88, 89. This has

been the unchallenged posture of the law since 1902,



when Metcalf v. Barker, 187 U.S. 165 (1902) held

that an Attachment obtained more than four months

prior to the filing of the Petition in Bankruptcy is ex-

pressly recognized by The Bankruptcy Act as valid.

It has even been held that although the Levy of

Attachment merely perfects an "inchoate" lien arising

over four months prior to bankruptcy, the Attachment

is valid although levied within the four months period

prior to the filing in Bankruptcy. 4 Collier On Bankrupt-

cy, Paragraph 67.07, pp. 90, 91 ; Irhy v. Covey, 95 F. 2d

963 (5 Cir.) (Attachment perfecting an inchoate land-

lord's lien) ; Broivn Shoe Co. v. Wynne, 281 Fed. 807

(5 Cir.), reversing Matter of Wright & Weissinger

(D.C. Miss.), 277 Fed. 514.

The Court of Appeals for the Ninth Circuit has here-

tofore held that a California Attachment obtained

prior to the four month period preceding the filing in

Bankruptcy was valid against the Trustee in Bankruptcy

reversing the U.S. District Court which held otherwise.

In re Maier Brezmng Co., Inc., 65 F. 2d 673 (9 Cir.,

1933), cert. den. sub nom. Wells v. Simons, 290 U.S.

695.

C. The Order of the Referee Is Erroneous Under
Section 70 of the Bankruptcy Act.

Sec. 70 of the Bankruptcy Act (11 U.S.C.A. §110)

refers to the title to the Bankrupt's property which

is vested in the Trustee. Sec. 70 merely vests title

in the Trustee to the Bankrupt's property, but does

not vest in the Trustee any better right or title than

that which belonged to the Bankrupt at the time when

the Trustee's title accrues. The Trustee takes the prop-

erty subject to all valid claims, liens, and equities.
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This is clearly set forth in 4 Collier On Bankruptcy,

Paragraph 70.04, beginning at p. 954.1 as follows:

"The Courts are frequently moved to reassert

the general rule that the act 'does not vest the

Trustee with any better right or title to the Bank-

rupt's property than belongs to the Bankrupt or his

creditors at the time when the Trustee's title ac-

crues'. This is true in that the Bankruptcy Trus-

tee is not a bona fide purchaser or encumbrancer

for value, but takes the property subject to all

valid claims, liens and cqidties."

Zartman v. First National Bank of Waterloo,

216 U.S. 134 (1910);

Anglo Bank v. Schcnlcy Industries, Inc., 215 F.

2d 651 (9Cir., 1954);

Hyman v. McLcndon, 140 F. 2d 76 (4 Cir.,

1944).

The only transferred property which is vested in the

Trustee pursuant to §70, insofar as is here applicable,

is property ivhercin the liens obtained were within four

months of bankruptcy, and preferential transfers of the

Bankrupt's property effected within the four month

period.

4 Collier on Bankruptcy, §70.04, p. 957.

D. The Order of the Referee Is Contrary to

Metcalf V. Barker.

The case of Metcalf v. Barker, supra, is decisive of

the issues presented. In that case a creditor's suit,

which operates as an equitable lien on the debtor's prop-

erty, was commenced by plaintiff on December 17,

1895, and Judgment was entered thereon January 31.

1899. Bankruptcy followed on May 12, 1899, and the
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attorney for the Trustee in Bankruptcy contended that

inasmuch as the Judgment was obtained within the four

month period, the title to the property upon which the

Hen attached was in the Trustee, free and clear of the

lien, since the previous equitable lien which preceded

the Judgment was "inchoate".

The U.S. Supreme Court rejected this argument and

held that the December 17, 1895 lien was good against

the Trustee. The Court in the Metcalf case stated

in part as follows, commencing on page 172:

"Doubtless the lien created by a Judgment credi-

tor's bill is contingent in the sense that it might

possibly be defeated by the event of the suit, but

in itself, and so long as it exists, it is a charge,

a specific lien, on the assets, not subject to being

divested save by payment of the Judgment sought

to be collected."

The Metcalf decision also discussed the matter of the

constitutional power of Congress to displace valid statu-

tory liens as distinguished from the intention of Con-

gress to do so, and concluded from an examination of

the Bankruptcy laws that Congress had never attempted

to do so. No change in the Bankruptcy laws would cause

the decision to be different today since §67, referred

to in the Metcalf decision, is little changed. §67 of The

Bankruptcy Act (11 U.S.C.A. §107) makes all levies,

judgments, attachments or other liens obtained through

legal or equitable proceedings against a person who

is insolvent, at any time within four months prior to

the filing of a Petition in Bankruptcy, null and void.



The Mctcalf decision stated on this subject as fol-

lows on page 174:

"In our opinion the conclusion to be drawn from

this language is that it is the lien created by a levy,

or a judgment, or an attachment, or otherwise, that

is invalidated, and that zvhcrc the lien is obtained

more than four months prior to the filing of the pe-

tition, it is not only not to be deemed to be null

and void on adjudication, but its validity is recog-

nised. When it is obtained within four months

the property is discharged therefrom, but not other-

wise. A judgment or decree in enforcement of an

otherwise vaHd pre-existing lien is not the judg-

ment denounced by the statute, which is plainly

confined to judgments creating liens. // this were

not so the date of the acquisition of a lien by at-

etachment or creditor's bill zvould be entirely im-

material." (Emphasis added)

Accordingly, the Supreme Court held that despite

the fact that the December 17, 1895, equitable lien was

"contingent" and "inchoate," it was in fact a valid

lien subject to contingencies, and that inasmuch as it

was obtained prior to the four month period preceding

bankruptcy, it was valid and could not be set aside at

the instance of the Trustee.

The Metcalf decision is decisive of the issue presently

before this Court. The A. & E. Attachment, over eleven

months prior to bankruptcy, could not be nullified by

the Trustee.



—10—

E. The Order of the Referee Is Erroneous Under
Section 60 of the Bankruptcy Act (11 U.S.C.A.

§96) Which Validates Inchoate Attachment
Liens Obtained Four Months Prior to Bank-

ruptcy.

§60 of The Bankruptcy Act, subdivision (a)(1), pro-

vides that a preference is a transfer of any of the

property of debtor to or for the benefit of a creditor

for or on account of an antecedent debt ".
. . made or

suffered by such debtor while insoh'ent and within

four months before the filing by or against him of the

Petition initiating a proceeding under this Act. . .
."

§60(a)(2) provides that a transfer of personal

property is deemed to have been made or suffered at

the time when it became so far perfected ".
. . that no

subsequent lien upon such property obtainable by legal

or equitable proceedings on a simple contract could be-

come superior to the rights of the transferee. . .
."

Subdivision (a)(4) specifically provides that a lien

"obtainable by legal or equitable proceedings" is a lien

arising ".
. . upon Attachment, Garnishment, Execu-

tion or like process, zuhether before, upon, or after Judg-

ment or Decree and whether before or upon levy." (Em-

phasis added).

Any lien obtained through judicial proceedings is a

transfer within the meaning of §60 of The Bankruptcy

Act. 3 Collier On Bankruptcy, Paragraph 60.46, p.

1014. The steps necessary to create such a lien and

the point of time when such lien becomes perfected de-

pends upon local law. 3 Collier On Bankruptcy, Para-

graph 60.46, p. 1014.

Under California law, the general rule that an At-

tachment operates as a lien from the time of the levy.
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ls applicable. 6 Cal. Jur. 2d, §131, p. 40. Where the

Attachment has been properly made, no subsequent

Hen upon such property can displace it, and the rule

"First in Time, Stronger in Right" applies. 6 Cal. Jnr.

2d, §137, p. 45. The same rule applies between Attach-

ments and other liens. 6 Cal. Jur. 2d, §139, p. 48.

Scrivener v. Dictz, 68 Cal. 1, 8, p. 609.

Hence, the requirement of The Bankruptcy Act, that

no subsequent lien upon such property could become

superior to the transferee's rights under State law, is

satisfied.

Here, there is no dispute of the fact that the At-

tachment was perfected eleven months before the filing

of the Petition In Bankruptcy, and hence, the lien of

Appellant, A. & E., is clearly beyond the reach of the

Trustee in Bankruptcy.

F. Rialto Publishing Co. v. Bass Is Distinguishable

From the Present Case.

The Trustee, however, relies heavily upon the case

of Rialto Ptiblishing Co. v. Bass, 325 F. 2d 527 (9

Cir. 1963). In the Rialto case, the creditors levied At-

tachment June 22, 1961, and zvithin four months, on

September 15, 1961, an Involuntary Petition In Bank-

ruptcy was filed. All of the said facts occurred zuithin

the four months prior to bankruptcy. The facts also

indicated that June 22, 1961. the creditors had no rea-

sonable cause to believe the bankrupt was insolvent, but

that in July of 1961, when the Judgments were reduced

to cash, the creditors did have reasonable cause to be-

lieve that the bankrupt was insolvent.

The Court of Appeals for the Ninth Circuit upheld

the action of the Referee and Trial Judge in holding



—12—

that the transfers were voidable preferences, on the

ground that the California Attachment was a "con-

tingent lien" citing Puissegur v. Yarbroucjh, 29 Cal.

2d 409, followed in two tax cases, Ward v. Commis-

sioner of Internal Revenue, 224 F. 2d 547 (9 Cir.,

1955) (holding that $17,000.00 of purchase price of a

business was taxable to Ward in 1946 though an At-

tachment prevented his obtaining the cash until 1947),

and United States v. Security Trust & Savings Bank,

340 U.S. 47 (holding that a tax lien of the United

States was prior in right to an Attachment lien where

the federal tax lien was recorded subsequent to the

date of the California Attachment but prior to the date

the attaching creditor obtained judgment).

The entire series of decisions are hinged upon the

Puissegur v. Yarbrough decision, in which the Cali-

fornia Supreme Court simply held that a party served

with a Writ of Attachment should not have paid the

money over to the attaching creditor, but should have

paid the moneys to the Sheriff, and that consequently,

the debt was still unpaid, since the attaching creditor

obtained only a "potential right or a contingent lien"

as a result of the Attachment. None of the cases here-

inabove cited can have any controlling significance in

construing the specific provisions of The Bankruptcy

Act hereinabove referred to since none pertained to

bankruptcy cases.

It is submitted that the Rialto case is limited to

factual situations wherein the Attachment is levied

within four months of the bankruptcy filing and can

have no application whatsoever to this case where over

eleven months expired between the Attachment and the

bankruptcy. Otherwise, the Rialto case would be at

variance with Metcalf v. Barker.
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To hold otherwise would be to make the provisions

of §§60 and 67 of The Bankruptcy Act (11 U.S.C.A.

§§96 and 107), which allows the annulment of At-

tachments created within four months of bankruptcy,

meaningless.

V.

Conclusion and Prayer.

Various State liens and encumbrances are "inchoate"

or "contingent", such as Landlord's Liens, Mechanic's

Liens, Pledges and Attachments. The Bankruptcy Act

specifically recognizes and allows such encumbrances

created four months prior to bankruptcy to stand un-

impaired. The Rialto case dealt solely with facts occur-

ring within the four month period prior to the filing

of the Petition In Bankruptcy, and consequently, does

not extend to Attachments outside the four month

period. If the four month rule is to be changed it

should be done by congressional action, not by this

honorable Court.

Wherefore, Appellant respectfully prays as follows:

(1) That the Order of the U. S. District Court af-

firming the Order of the Referee be reversed.

(2) That the Restraining Order be dissolved.

(3) That Appellant should be awarded its costs, to-

gether with such other relief as is appropriate.

Respectfully submitted,

Meyer Berkowitz,

Attorney for Appellant,

A. & E. Plastik Pak

Co., Inc.
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